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Trends in bail and sentencing outcomes in
New South Wales Criminal Courts: 1993-2007

Rohan Lulham and Jacqueline Fitzgerald

This bulletin presents trends in sentencing and bail outcomes for a number of major offence categories
over the period 1993 to 2007 in NSW Higher and Local Courts. There was a statistically significant upward
trend in the proportion of defendants ‘refused bail’in NSW Higher Courts for all of the offence categories
examined. The trend in the proportion of convicted offenders sentenced to prison in the Higher Courts also
increased for eight out of the ten offence categories, while the trend in average length of imprisonment
rose for four of the ten offence categories. ‘Fraud’ was the only category for which the average length of
imprisonment decreased over the study period. In NSW Local Courts, the proportion of defendants refused
bail in all 11 offence categories rose significantly between 1993 and 2007. The proportion of offenders
sentenced to prison in NSW Local Courts increased significantly for eight out of the 11 offence categories,
while the average length of imprisonment rose for nine of the 11 offence categories.
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INTRODUCTION

Sentencing in NSW courts is an

issue of major public interest (Jones,
Weatherburn & McFarlane 2008).

In the media, NSW courts are often
portrayed as being increasingly lenient
both in terms of the sentences given

to convicted offenders and in their
administration of bail (Clennell & Spencer
2007, 5 March). Interest in sentencing
also stems from public concern about
the increasing numbers of people held
in NSW prisons, and the associated
escalation in costs to the NSW taxpayer
(Gittins 2002, 30 October).

In 1998 and 2001, the NSW Bureau

of Crime Statistics and Research
published bulletins exploring trends in
the sentencing of convicted offenders in
NSW Higher and Local Courts." Baker
(1998), in the first of these bulletins,
concluded that between 1990 and 1997

NSW courts had not become more lenient
in sentencing offenders. Imprisonment
rates and maximum imposed prison
sentences were found to be either stable
or increasing for most offence categories
over the study period. Fitzgerald (2001)
came to similar conclusions in a bulletin
on sentencing in NSW courts between
1990 and 2000. The current bulletin
provides an update on sentencing trends
in NSW Higher and Local Courts over
the 15 year period from 1993 to 2007.

In addition to examining sentencing
outcomes, trends in bail outcomes are
explored for NSW Higher and Local
Courts.

Trends in sentencing outcomes and bail
outcomes were examined for a number
of major offence categories: murder,
manslaughter, assault, sexual assault,
robbery, burglary, theft, motor vehicle
theft, fraud, deal, traffic or cultivate illicit
drugs, property damage, high range

prescribed concentration of alcohol
(PCA) and breach of domestic violence
order.2 For each of the selected offences,
the analysis was limited to persons for
whom the selected offence was the most
serious offence for which they were
convicted.®

In this bulletin, trends in sentencing
outcomes for convicted offenders in
NSW Higher and Local Courts were
explored by analysing trends in two
measures of imprisonment over the

15 year period. The first measure was
the percentage of convicted offenders
imprisoned, and the second was the
average length of prison sentence.
Average prison sentences were
computed based on the minimum (non-
parole) or fixed term of imprisonment
imposed for the offence.* Trends in

bail outcomes for defendants in Higher
and Local Courts were examined by
analysing the percentage of defendants
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who were refused bail in the period
immediately prior to the finalisation date
for their charge(s). Trends in bail refusal
rates were investigated individually for
each major offence category as well as
overall for all defendants who appeared
on any charge(s) in the Higher or Local
Courts. Statistical tests were conducted
to determine whether significant upward
or downward trends in sentencing and
bail outcomes were evident over the
period 1993 to 2007.5

TRENDS IN THE HIGHER
COURTS

BAIL OUTCOMES

In NSW Higher Courts between 1993
and 2007, there was a significant upward
trend in the proportion of defendants
who were refused bail for the ten major
offence categories, as displayed in

Table 1. For example, between 1993
and 2007, the percentage of defendants
who were refused bail rose by 37.4
percentage points for murder charges,
49.2 percentage points for manslaughter
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charges, 27.4 percentage points for fraud
charges and 32.3 percentage points for
theft charges.

Figure 1 provides the percentage of all
defendants appearing in the NSW Higher
Courts for any offence who were refused
bail. Again, there was a statistically
significant upward trend over the period
(p< .001), with the percentage doubling
from 23.8 percent of defendants being
refused bail in 1993 to 47.6 percent
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in 2007. A total of 3,341 defendants
appeared in NSW Higher Courts in 2007,
with 1,591 defendants refused bail.

SENTENCING OUTCOMES

Table 2 displays the proportion of
convicted offenders who received a
sentence of imprisonment in NSW
Higher Courts for the ten major offence
categories in each year from 1993 to
2007. From this table it can be seen
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Figure 1: Percentage of all defendants appearing in
NSW Higher Courts who were refused bail, 1993 to 2007
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Table 1. Percentage of defendants who were refused bail, by principal offence,
NSW Higher Courts, 1993 to 2007

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 Trend
Murder -s18(1)(a) 54.0 652 591 771 608 744 535 624 773 889 816 940 86.1 887 914 Upward™
Manslaughter 250 463 316 379 390 397 255 365 66.0 483 500 585 642 579 742 Upward*™
Assault 243 302 311 350 365 358 392 378 454 486 542 514 482 525 53.1 Upward*
Sexual assault &
related offences 134 132 130 154 124 177 133 134 179 228 239 238 259 315 276 Upward*
Robbery 414 470 468 484 545 551 574 598 606 620 612 617 642 620 67.2 Upward*
Break & enter 398 389 472 451 469 548 593 591 595 604 582 634 663 612 556 Upward**
Theft (except
motor vehicles) 329 355 358 395 511 544 548 500 615 592 608 604 690 622 652 Upward*™
Motor vehicle theft
& related offences 452 550 537 616 599 637 678 656 720 709 708 794 771 779 80.9 Upward*™
Fraud &
related offences 1.7 116 127 87 227 108 200 181 20.0 220 273 269 283 296 39.1 Upward*™
Deal, traffic or
cultivate illicit drugs 15.7 159 16.1 206 182 20.3 265 29.7 327 320 340 414 395 393 405 Upward*™

* Statistically significant at <.05
** Statistically significant at <.001
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Table 2. Percentage of convicted offenders imprisoned, by principal offence, NSW Higher Courts, 1993 to 2007

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 Trend
Murder - s18(1)(a) 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 Stable
Manslaughter 875 929 708 789 929 972 844 737 927 857 920 909 974 852 86.5 Stable
Assault 43.3 436 456 563 543 493 583 555 601 638 659 655 621 607 67.6 Upward™
Sexual assault &
related offences 66.6 622 681 683 675 671 669 653 648 702 665 713 737 737 755 Upward*
Robbery 708 732 719 742 782 789 853 833 775 796 800 802 810 77.0 785 Upward*
Break & enter 61.0 595 674 738 642 693 712 733 731 749 775 764 751 756 69.1 Upward*
Theft (except
motor vehicles) 457 46.0 396 585 500 554 688 585 679 711 680 642 638 635 595 Upward*
Motor vehicle theft
& related offences 52.0 536 576 750 689 625 842 619 600 792 66.7 808 958 714 750 Upward*
Fraud &
related offences 291 315 363 392 500 359 464 549 625 621 724 557 689 582 743 Upward*
Deal, traffic or
cultivate illicit drugs 44.2 426 451 523 531 522 581 616 578 570 589 618 625 625 64.1 Upward*™

* Statistically significant at < .05
** Statistically significant at <.001

that the use of imprisonment in NSW
Higher Courts has increased for most

of the selected offences. For each

of the offence categories of assault,
sexual assault, robbery, break and
enter, theft, motor vehicle theft, fraud
and deal, traffic or cultivate illicit drugs,
there was a statistically significant
upward trend between 1993 and 2007

in the proportion of convicted offenders
receiving a custodial penalty. For the
two other offences, the proportion of
convicted offenders receiving a custodial
penalty remained stable, with no offence
category showing a significant downward
trend in the proportion of offenders
imprisoned over this time period.

Table 3 displays the average length of
prison sentences imposed by the Higher
Courts for each of the ten observed
offence categories over the period

1993 to 2007. The average length of
prison sentences increased significantly
for the offences of murder, assault,
sexual assault, and motor vehicle theft.
The trend remained stable for all other
offences, with the exception of fraud
offences for which the average length of
imprisonment imposed by Higher Courts
declined significantly over the period.

TRENDS IN LOCAL

COURTS

BAIL OUTCOMES

The trends in the proportion of

defendants refused bail in NSW Local
Courts between 1993 and 2007 for the

11 offence categories are displayed

in Table 4. During this period, bail

refusal rates rose significantly for all 11
offence categories. Some particularly
notable increases in bail refusal rates

between 1993 and 2007 included a

11.2 percentage point increase for

theft charges, a 21.5 percentage point
increase for break and enter charges,
and a 22.6 percentage point increase for
motor vehicle theft charges.

Figure 2 shows the percentage of all
defendants appearing in the Local Courts
for any offence who were refused bail.
There is a statistically significant upward
trend (p< .001) over the period, with the
proportion doubling from 3.6 percent of
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Figure 2: Percentage of all defendants appearing in

NSW Lower Courts who were refused bail, 1993 to 2007
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Table 3. Average length of prison sentence (months) imposed against convicted offenders,

by principal offence, NSW Higher Courts, 1993 to 2007

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 Trend
Murder - s18(1)(a@) 140.8 154.5 150.3 1349 1450 1589 1549 188.1 1726 166.8 177.3 168.0 176.1 206.5 183.9 Upward**
Manslaughter 471 60.8 486 552 580 542 468 441 499 483 511 495 549 526 524 Stable
Assault 224 187 171 233 190 217 215 200 231 207 247 256 243 230 263 Upward*
Sexual assault &
related offences 324 298 275 329 339 333 288 315 298 415 382 369 362 396 382 Upward*
Robbery 305 271 259 274 259 263 283 247 256 257 276 297 276 249 241 Stable
Break & enter 207 169 195 193 180 181 181 182 194 208 200 211 199 193 207 Stable
Theft (except
motor vehicles) 135 150 133 137 136 133 122 106 144 144 136 124 146 137 128 Stable
Motor vehicle theft
& related offences 158 138 154 163 215 222 209 165 16.7 162 238 195 23.0 205 243 Upward*
Fraud &
related offences 192 228 185 215 206 255 186 189 222 188 210 161 167 159 16.9 Downward*
Deal, traffic or
cultivate illicit drugs 25.1 21.0 202 226 239 237 218 210 235 230 245 240 251 261 238 Stable
* Statistically significant at <.05
** Statistically significant at < .001
Table 4. Percentage of defendants who were refused bail, by principal offence,

NSW Local Courts, 1993 to 2007

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 Trend
Assault 56 57 5.8 7.0 7.0 74 8.9 8.2 95 104 111 123 126 13.0 128 Upward*™
Sexual assault &
related offences 55 52 5.5 5.8 5.7 5.8 7.7 5.8 7.8 8.9 9.2 101 107 134 141 Upward*™
Robbery 248 266 197 244 272 269 281 232 300 245 247 376 342 349 31.0 Upward*
Break & enter 165 154 182 240 224 240 269 256 300 301 346 391 402 402 38.0 Upward™
Theft (except
motor vehicles) 6.1 5.7 6.5 9.0 9.1 1.2 126 128 147 151 157 179 187 186 17.3 Upward*
Motor vehicle theft
& related offences 16.6 17.3 19.7 235 234 237 260 254 293 292 355 362 404 411 392 Upward*™
Fraud &
related offences 70 59 7.2 74 7.5 8.8 9.8 99 13 M4 MO M2 M3 1117 111 Upward™
Deal, traffic or
cultivate illicit drugs 4.1 4.0 5.4 6.2 6.8 5.7 9.5 75 108 121 126 126 122 124 11.8 Upward**
Property damage 5.1 5.7 5.8 7.0 7.4 7.6 8.8 86 104 121 124 137 139 143 146 Upward*™
High range PCA 19 15 2.0 21 1.9 1.8 24 24 24 2.7 3.1 3.3 3.1 3.7 3.9 Upward**
Breach of domestic
violence order 175 183 158 172 157 154 163 156 173 194 197 233 244 259 263 Upward*

*

Statistically significant at < .05

** Statistically significant at <.001

defendants being refused bail in 1993 to
7.6 percent in 2007. A total of 134,913
defendants appeared in Local Courts in

2007, with 10,235 defendants refused

bail.

SENTENCING OUTCOMES

Table 5 shows the proportion of
convicted offenders sentenced to
imprisonment in the Local Courts for
each of the 11 offence categories over

the period 1993 to 2007. The
percentage of offenders imprisoned

by the Local Courts rose significantly

in eight of the 11 offence categories:

assault, sexual assault, break and enter,

4
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Table 5. Percentage of convicted offenders imprisoned, by principal offence, NSW Local Courts, 1993 to 2007

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

2004 2005 2006 2007 Trend

Assault 75 8.1 9.1 8.0
Sexual assault &

related offences 157 136 151 171
Robbery 75.0 583 27.0 405
Break & enter 33.7 339 369 393
Theft (except

motor vehicles) 8.0 8.1 8.0 8.5
Motor vehicle theft

& related offences 31.9 31.8 336 33.3
Fraud &

related offences 8.8 9.2 9.7 7.9
Deal, traffic or

cultivate illicitdrugs 85 7.9 9.8 9.8
Property damage 2.9 2.7 3.0 3.5
High range PCA 25 28 3.3 2.2
Breach of domestic

violence order 13.2 139 140 106

7.9 8.9 8.8 7.8 8.4 9.1
146 127 152 161 246 218
409 479 491 25,8 457 407
40.2 428 444 411 446 447

90 109 M7 18 114 15
396 336 348 337 399 385

79 112 102 9.8 8.7 9.0
10.7 92 114 102 148 134

3.6 3.5 4.1 3.7 4.4 4.4

2.6 2.9 2.6 2.3 2.2 2.8
11 15 121 1.0 9.9 109

10.0 101 104 115 108 Upward™
217 307 271 240 243 Upward®
457 500 514 443 453 Stable
46.1 485 49.7 488 485 Upward*™
10.7 129 126 125 124 Upward™
385 403 422 420 395 Upward*™
9.0 9.3 10.2 8.1 9.4 Stable
135 122 147 143 13.3 Upward®
4.4 4.7 4.9 4.5 5.1 Upward**
2.9 3.9 4.3 5.0 5.1  Upward*
10.0 123 124 13.0 16.0 Stable

* Statistically significant at <.05
** Statistically significant at <.001

theft, motor vehicle theft, deal, traffic or
cultivate illicit drugs, property damage
and high range PCA. Break and enter
showed the largest increase, with a
14.8 percentage point increase between
1993 and 2007. Trends in imprisonment
were stable for the offence categories
of robbery, fraud, and breach domestic
violence order.

Table 6 displays the average length of
prison sentence imposed by the Local
Courts between 1993 and 2007 for the
11 observed offence categories. Trends
in the average length of prison sentences
increased for nine of the 11 offence
categories between 1993 and 2007:
assault, sexual assault, break and enter,
theft, fraud, deal, traffic or cultivate illicit
drugs, property damage, high range
PCA and breach of domestic violence
order. Average length of imprisonment
remained stable over the period for
robbery and motor vehicle theft offences.

TRENDS IN THE NSW PRISON
POPULATION

While a number of factors influence
the size of the prison population at any
one time, the administration of bail and

the sentencing of convicted offenders

in NSW Higher and Local Courts are
likely contributing factors. The trends
described in this bulletin indicate that,
for many offence categories, defendants
are more often being refused bail and
convicted offenders are more often
receiving prison sentences. Due to these
results, it appeared relevant to also report
the overall trend in the size of the NSW

prison population from 1993 to 2007.
Figure 3 displays the significant rising
trend (p< .0001) in the number of people
in NSW prisons in each financial year
over the period 1992/1993 to 2006/2007.
There has been a 50.3 percent increase
in the yearly prison population, with 6,181
people imprisoned in the 1992/1993
financial year and 9,288 imprisoned in
the 2006/2007 financial year.

Number
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Figure 3: Number of people in NSW prisons
in each financial year, 1993 to 2007
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Source: NSW Department of Corrective Services
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Table 6. Average length of prison sentence (months) imposed against convicted persons, by principal offence,
NSW Local Courts, 1993 to 2007

1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 Trend

Assault 4.5 4.2 4.3
Sexual assault &

related offences 6.6 5.1 6.8
Robbery 8.4 8.4 71
Break & enter 8.0 7.9 7.7
Theft (except

motor vehicles) 4.2 4.4 3.8
Motor vehicle theft

& related offences 7.2 71 7.3
Fraud &

related offences 5.0 5.1 52
Deal, traffic or

cultivate illicit drugs 4.9 5.3 5.4
Property damage 2.9 2.8 3.1
High range PCA 4.5 41 4.7
Breach of domestic

violence order 21 2.7 2.7

4.3

5.3
6.3
7.4

4.1

6.6

5.3

5.1
3.2
4.5

2.6

4.3 4.6 4.4 4.8 5.0 5.0
7.2 6.7 5.9 8.6 6.9 6.3
6.6 8.0 8.1 5.4 6.3 7.7
7.7 7.6 7.5 7.4 7.5 8.2
4.2 4.2 4.0 4.0 4.2 4.5
6.7 6.7 6.1 6.3 6.2 6.9
5.2 5.1 5.2 5.4 5.2 5.9
5.9 6.1 6.6 6.1 6.7 7.2
3.2 3.1 3.7 3.5 3.7 3.9
4.6 5.1 5.5 5.4 5.4 5.9
2.8 2.8 3.2 3.4 3.4 4.1

5.6 6.0 6.2 6.2 6.2 Upward**
7.3 7.6 71 7.6 7.1  Upward*
7.2 6.9 8.4 71 7.6  Stable

8.4 8.6 8.7 89 8.5 Upward*
4.8 5.0 4.9 50 4.8 Upward*
7.0 7.0 7.6 7.8 6.8 Stable

5.7 6.3 6.1 6.1 6.2 Upward**
7.6 7.6 6.9 7.2 6.7 Upward**
4.0 3.5 3.6 42 3.9 Upward**
6.5 6.3 6.9 71 7.0 Upward**
4.5 4.6 4.4 4.7 4.5 Upward**

* Statistically significant at < .05
** Statistically significant at <.001

SUMMARY

The analysis in this bulletin indicates
that, contrary to popular opinion, courts
in New South Wales have become
harsher rather than more lenient when
making bail and sentencing decisions.
The proportion of defendants who
were remanded in custody at their

final court appearance has doubled

in both jurisdictions across the last 15
years. The use of imprisonment as a
sanction has also increased for most
offence categories in NSW Higher and
Local Courts. Furthermore, the average
length of prison sentences increased
significantly for the majority of offence
categories analysed here for Local
Courts and for four of the ten offence
categories observed for the Higher
Courts. As such, between 1993 and
2007, Higher Courts and Local Courts
in NSW appear to have become more
restrictive in their administration of bail,
and more severe in the sentencing of
convicted offenders. It is quite possible
that these findings are related to the
50.3 percent increase in the NSW prison
population over the same period.

The only offence category for which
sentencing outcomes have become

less restrictive was the length of prison
sentences handed down to people
convicted for fraud offences in the Higher
Courts. This is perhaps not surprising

in light of the dramatic increase in the
proportion of people imprisoned for fraud
offences over the same period (from
29.1 percent in 1993 to 74.3 percent in
2007). A reduction in the average prison
sentence length would be expected if
much of this increase in people being
sent to prison were due to less serious
fraud offences attracting custodial
sanctions.

Unpacking the possible reasons why
Higher and Local Courts in NSW have
delivered bail and sentencing outcomes
that are more restrictive and severe is a
difficult analytic task. There have been
several major sentencing reforms over
this time period that may have impacted
on the sentencing trends, most notably
the introduction of the NSW Crimes
(Sentencing Procedure) Amendment
(Standard Minimum Sentencing) Act
2002. Some of these reforms have been
motivated by perceived community

demands for ‘truth in sentencing’ in which
sentences imposed should not have

the possibility of being remitted. There
have also been many bail law reforms
over this time period that may have
impacted on bail refusal rates including
the Bail Amendment (Repeat Offenders)
Act 2002 and the Bail Amendment Act
2003. Media, community and political
pressure to be harsher on criminals
may also be impacting on the decisions
made by magistrates and judges in NSW
courts (see Roberts et al. 2003). It is
also possible that the characteristics of
people appearing in NSW courts have
changed over time. Contributing to

such a trend could be modern policing
practices that involve targeting known
high-risk property and drug offenders
(Harvey 2005). Greater seriousness

in past or present offending of those
presenting at NSW courts may be
leading to more severe court outcomes.
With so many factors potentially at

play, targeted research and analysis

is required to better understand the
possible contributions of these factors to
bail and sentencing outcomes in NSW
courts .
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NOTES

1. Higher Courts in NSW refers to
both NSW District Courts and NSW
Supreme Courts.

2. Similar to the approach taken by
Fitzgerald (2002), offence categories
were selected to be consistent with
the Australian Standard Offence
Classification (ASOC) system.
Offence categories selected for this
bulletin were limited to those for
which there was an adequate number
of people processed each year to
obtain reliable estimates. The ASOC
category related to the chosen offence
groups often included the additional
descriptor “and related offences”

(i.e. sexual assault and related
offences). To facilitate readability, only
the primary offence type is used to
describe each category in the text of
the bulletin (i.e. sexual assault).

3. The most serious offence is the
offence which received the most
serious penalty. A hierarchy of
offence seriousness is provided in
the appendix of the NSW Bureau of
Crime Statistics and Research court
statistics report (NSW Bureau of
Crime Statistics and Research 2007).

4. The prison sentence data does
not include those sentenced to life
imprisonment. As such, average
prison sentences for serious offences
such as murder may be under
estimated.

5. The trends reported in this bulletin
were determined by application of
Kendall’s rank-order correlation test
(two-tailed) with significance level
0.05 (see Conover, W 1980). This
test assesses whether or not there
has been a sustained upward or
downward trend in the data over the
time period considered. This test
for trend is not affected by single
aberrantly high or low years.
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