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AIM To investigate the experience of complainants in sexual offence trials in the District Court of
NSW in relation to the operation of legislative and privacy protections, examination-in-chief and
cross-examination approaches, prosecution responses, judicial interventions, rules of evidence
and jury directions.

METHOD Transcripts from 75 sexual offence trials finalised in the District Court of NSW between 2014
and 2020 (involving 302 charges) were subjected to qualitative content analysis. Transcripts
were deductively coded using NVivo 12+ and a codebook that contained a pre-defined set
of nodes and sub-nodes that sought to capture noteworthy features of trial practice. These
included: compliance with special trial arrangements and evidentiary rules; opportunities
for the complainant’s voice to be heard; the questioning and other practices of prosecutors
and defence counsel; the interaction of the trial judge with counsel, complainants and other
witnesses; the visibility and nature of “rape myths” in questioning and submissions; and the
use of jury directions. Coded data were thematically analysed using the project’s aims and the
stated objectives of statutory reforms as touchstones.

RESULTS Many of the procedural statutory reforms introduced since the 1980s in NSW to improve
complainant experience in sexual offence trials were operating as intended, including
closed court arrangements (with some exceptions), the opportunity for complainants to
give evidence via CCTV from a remote location and access to a support person. However,
the substantive conduct of sexual offence trials continued to feature a number of practices
previously identified as contributing to negative complainant experiences and outcomes. Trials
displayed a continuing strong focus on the conduct of the complainant, and whether they
had consented, with less attention paid to the accused's knowledge in relation to consent.
Rape myths and stereotypes, and purported attributes of “real rape” were regularly relied
upon by both the prosecution and the defence. This included cross-examination based on
expectations of immediate complaint and complete and consistent recall of events, and
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questioning and closing submissions that accused the complainant of fabrication and lying for
an ulterior purpose. Complainants who were intoxicated at the time of the alleged offences
faced additional scrutiny, including suggestions of “drunken consent” and unreliability based

on impaired recall. The strict rules on the admissibility of sexual experience evidence were,
with some exceptions, followed, but defence counsel were otherwise afforded wide latitude to
question the complainant on a range of topics, including prior flirtatious behaviour and aspects
of the complainant's past said to be relevant to credibility. The availability of corrective statutory
jury directions designed specifically for sexual offence trials had little discernible influence

on the pursuit of traditional lines of cross-examination, and at times these directions were in
tension with other directions routinely given by judges in criminal trials.

CONCLUSION

KEYWORDS

The study found only limited evidence that the practice of sexual offence trials has been
improved by statutory reform. Greater improvement in the experience of complainants will
require change to entrenched trial practices and narratives that are out of step with the spirit
of the statutory reforms that began in the 1980s.

sexual offences legislative reform trial practice rape myths and stereotypes

complainant experience
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INTRODUCTION

It is more than 40 years since the enactment of the Crimes (Sexual Assault) Amendment Act 1981 (NSW),

a statute that marked the beginning of a sustained period of legislative reforms in NSW designed to
improve the delivery of justice to victims of sexual violence (Brown et al., 2020). The 1981 reforms were
followed by four subsequent waves of major reform in: 1989 (Crimes (Amendment) Act 1989 (NSW));

2007 (Crimes Amendment (Consent - Sexual Assault Offences) Act 2007 (NSW)), 2018 (Criminal Legislation
Amendment (Child Sexual Abuse) Act 2018 (NSW)); and 2021 (Crimes Legislation Amendment (Sexual Consent
Reforms) Act 2021 (NSW)). There have also been multiple specific legislative changes to aspects of trial
procedure and evidence (e.g. Criminal Procedure Amendment (Sexual Offence Evidence) Act 2003 (NSW),
to prevent complainant’ cross-examination by an unrepresented accused, and Criminal Procedure
Amendment (Evidence) Act 2005 (NSW), to remove the need for a complainant to give evidence a second
time in the event of a re-trial).

These amendments collectively have re-shaped the laws relating to the prosecution of sexual offences
including via amendments to: substantive offence definitions (specifically, broader definitions of sexual
intercourse, expansive explanations of consent, changes to fault elements); criminal procedure and
evidentiary rules, with the aim of addressing the influence of rape myths (e.g. removing mandatory
corroboration warnings, directions on delay in reporting, directions on differences in complainant
evidence); and protecting victims from systems abuse (e.g. rape shield laws which restrict the use of sexual
reputation and history evidence, and provision for evidence to be given by alternative means such as
audio-visual link).

Research on impact of reform

Despite this four decade history of progressive legislative reform aiming to modernise sexual offence
laws in NSW, sexual offence case attrition rates remain high, and conviction rates are still low - in NSW
and Australia generally (Bright et al., 2021; Fitzgerald, 2006; NSW Bureau of Crime Statistics and Research
(BOCSAR), 2019; NSW Law Reform Commission (NSWLRC), 2020). Rates of reporting have increased since
the 1980s but remain low (ABS, 2023; Goh & Ramsay, 2021). In Australia, in 2021-22, it was estimated
that only 16% of adults who had experienced sexual violence in the last 12 months contacted police (ABS,
2023, Table 320).

Even where complainants do report, attrition rates at all decision-making points in the system are high,
influenced by investigation and charge decisions by police and prosecutors (Daly & Bouhours, 2010;
NSWLRC, 2020; Office for National Statistics (UK), 2018; Ting et al., 2020; Triggs et al., 2009). For cases that
do proceed, conviction rates are low. For example, in NSW, of 886 sexual assault and aggravated sexual
assault charges between July 2018 and June 2019, 36% had a guilty verdict (NSWLRC, 2020, pp. 20-21, as
amended by NSWLRC, 2021). A Judicial Commission of NSW study found that sexual assault convictions
are the most likely criminal convictions to be appealed, accounting for one-quarter of all conviction
appeals and one-third of all successful conviction appeals. In only 55% of successful appeals where a

new trial was ordered did the prosecution decide to proceed to retrial, with some or all of the charges
(Donnelly, Johns & Poletti, 2011, pp. 198, 218-19). Similar patterns have been identified in other countries,
including New Zealand, Canada, the United Kingdom, Ireland and Germany (e.g. Daly & Bouhours, 2010;
Lovett & Kelly, 2009; Office for National Statistics (UK), 2018; Rotenberg, 2017; Tonna-Barthet & Hunter
Blair, 2020; Triggs et al., 2009).

The adequacy of the criminal justice system’s response to sexual offences is still heavily - and rightly -
criticised (e.g. Australian Women Against Violence Alliance (AWAVA), 2017; Daly & Bouhours, 2010; Haskell
& Randall, 2019; McDonald, 2020; Smith, 2018). Complainants continue to report negative experiences of
having participated in the criminal trial process (Campbell et al., in press; Cossins, 2020; NSWLRC, 2020;
Victorian Law Reform Commission (VLRC), 2021).

1 Throughout this report we use the terminology complainant (rather than, for instance victim or victim-survivor) as this is how the Court refers to her/him/
them.
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Numerous studies in Australia and other jurisdictions have identified the preponderance of “rape myths”
in criminal trials as a continuing cause of the failure to deliver justice to complainants (Angiolini, 2015;
Australian Institute of Family Studies, 2017; Ellison & Munro, 2009; Haskell & Randall, 2019; Leverick, 2020;
McDonald, 2020; Smith, 2018). A significant amount of work has long reflected on the fact that changing
the law does not necessarily change practice (Adler, 1982; McDonald, 2020; Quilter, 2011; Smart, 1989).
Research has found that in courtrooms legal actors, particularly defence lawyers, mobilise discriminatory
gender norms and actively resist the potential of progressive reforms, including updated definitions of
consent (Craig, 2018; Funnell et al,, 2019; McDonald, 2020; Quilter, 2021; Zyderfelt et al., 2017). Many

of the myths and stereotypes that research suggests are still operative in trials relate to how closely the
rape approximates what Estrich (1987) called “real rape”, where the act is perpetrated by a stranger; is
committed in a public place; results in injuries or involves a weapon. This is in spite of the fact that most
rapes do not occur under these circumstances (Wall & Quadara, 2014) and the extensive progressive
legislative reforms aimed at eroding these myths (Burgin, 2019; Daly & Bouhours, 2010; Larcombe, 2011;
McDonald, 2014, 2020; Mason & Monaghan, 2019; Munro, 2023; Powell et al.,, 2013; Quilter, 2011; Temkin
etal, 2018).

Literature that documents discontent with the effectiveness of the criminal justice system’s response to
sexual violence is voluminous, but precisely what is going on in courtrooms has been less-well studied. A
number of studies have been undertaken in overseas jurisdictions (e.g. Carline, Gunby & Murray, 2020;
Daly, 2021; McDonald, 2020, 2022, 2023; Smith, 2018; Temkin, Gray & Barrett, 2018). Australian empirical
studies of how legislative amendments are operationalised in sexual offence trials have been relatively
rare (Burgin, 2018, 2019; Henderson & Duncanson, 2016; Powell et al., 2013; Quilter, 2011), particularly in
the last two decades in NSW.

NSW BOCSAR 1980s studies

Early evaluations of the NSW statutory reforms (enacted in 1981, 1989) demonstrated the chasm between
the aims of legislative reform and practice. The operation of the 1981 sexual assault amendments were
monitored by BOCSAR with findings presented in a series of reports (NSW BOCSAR, 1985a, 1985b, 1987).
These studies examined transcripts of all rape and sexual assault offences entering committal in two
separate 18-month periods. The first period involved all charges of rape or attempted rape in the 18
months immediately before the 1981 reforms and the second period covered sexual assault categories
1-3 or attempt under the Crimes (Sexual Assault) Amendment Act in the 18 months following the reforms.
These reports make interesting reading today in that they show evidence of improvements that have not
been maintained over time (e.g. a decrease of 14.2% in acquittals, leading to a conviction rate under the
1981 provisions of 82.7%).

NSW Heroines of Fortitude report

The effect of the 1989 and earlier reforms on the experience of complainants as witnesses in the criminal
justice system was extensively evaluated by the NSW Department for Women in Heroines of Fortitude:

The experience of women in court as victims of sexual assault (1996). This report studied 150 sexual assault
trials and sentencing hearings heard in the NSW District Court over 12 months (May 1994-April 1995).
The report found that while legislative reforms were designed to protect complainants giving evidence

in proceedings, as the name of the report suggests, in practice complainants were not so protected. The
credibility of complainants was regularly attacked during cross-examination by questions and themes
which relied on rape myths/stereotypes. A significant proportion of complainants were cross-examined
about:
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< lying (82%);

- making false reports based on ulterior motives (52%);
« behaving in a sexually provocative manner (57%);

- drinking on the day (59%);

- the way they were dressed (42%); and

- why they were in the location where contact with the accused occurred (43%) (NSW Department
for Women, 1996).

NSW since the mid-1990s

Only a modest statutory review was done after the third wave of major reform - when the Crimes
Amendment (Consent - Sexual Assault Offences) Act added to the Crimes Act 1900 (NSW) an express
definition of consent and provided an expanded list of circumstances that negate consent (NSW
Department of Attorney General & Justice, 2013). In fact, there has not been another significant evaluation
of the practices of NSW criminal trials in adult sexual offences since the 1996 Heroines of Fortitude report
(NSWLRC, 2020).

The current study

Against this background, one of the recommendations of the NSWLRC's 2020 report on Consent in Relation
to Sexual Offences was that “The NSW Department of Communities and Justice should fund research about
the experiences of complainants of sexual offences in the NSW criminal justice system” (NSWLRC, 2020,

p. 2071, Rec 10.3). The present study was commissioned as part of the NSW Government's implementation
of this recommendation (NSW Government, 2021). Specifically, we were asked to complete a transcript
analysis of a selection of sexual offence trials in the District Court of NSW.

The aim of this commissioned study is to understand the experiences of complainants in the conduct of
a sexual offence trial, with a particular view to examining issues such as cross-examination approaches,
prosecution responses and judicial questioning/directions. We were asked to address the following
research questions:

- What is the experience of complainants of sexual offences in the conduct of the trial?

- Are legislative and privacy protections for the complainant adhered to in the conduct of sexual
offence trials? Do these protections offer sufficient support?

- What are some of the common themes in the cross-examination of complainants?
- Do lawyers and judges comply with rules of evidence? Which rules are/are not complied with?

- What support mechanisms are offered to and/or used by complainants (e.g. giving evidence by
CCTV, being assisted by a support person)?

« Are there any improvements that could be made - both to law and procedure - to improve the
complainant experience?

This was a retrospective study of sexual offence trials finalised between 2014 and 2020, and so does not
address the impact of legislative changes introduced in response to the NSWLRC's report on Consent in
Relation to Sexual Offences (2020): that is, the Crimes Legislation Amendment (Sexual Consent Reforms)
Act (the 2022 reforms), which commenced on 1 June 2022, and which amended the Crimes Act and the
Criminal Procedure Act 1986 (NSW) (CPA).
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METHOD

Data

The data used for this report were transcripts from 75 criminal trials obtained from the NSW District
Court. The 75 trials were drawn from a list (provided by BOCSAR) of 741 adult sexual offence? trials
(involving 2,197 charges) finalised in the NSW District Court between 2014 and 2020. We did not attempt
to create a representative sample. Rather we applied purposive (criterion) sampling® to ensure sample
diversity and inclusion with respect to: the sexual offences/charges involved (not limited to sexual assault,
but also other adult sexual offences, such as aggravated sexual assault, indecent assault,” and sexual
intercourse with a person with a cognitive impairment); trial outcome (guilty of one or more charges or
not guilty); jury trials and judge alone trials; location of trial; female and male complainants; and Aboriginal
and non-Aboriginal complainants.®

The final sample of 75 trials included the following:

. most trials were finalised in 2019 (33 trials), 2018 (12) and 2017 (17), with smaller numbers in 2016
(7), 2015 (4), 2014 (1) and 2020 (1);

. trials took place in the following locations: Sydney Downing Centre (27), Sydney west (14), regional
NSW (19), circuit courts in NSW (15);

« 69 jury trials and six judge-alone trials;

- 68 were first trials, three were subsequent trials after the first trial did not reach a verdict, and four
were retrials after appeal;

. alltrials involved a male accused, with a male co-accused in two cases, and a female co-accused in
one case;

« in 72 trials there was a single complainant, and in three trials there were two complainants;
« in five trials the complainant was male;

-« insix trials the complainant was identified as an Aboriginal person;’

« insix trials the complainant was identified as having a cognitive impairment;

« intwo trials the complainant was identified as being a sex worker.

Ethics approval and confidentiality measures

The project was approved by the University of Wollongong Human Research Ethics Committee (HREC)® on
11 October 2021.

2 We have used the term adult sexual offence to distinguish the subset of sexual offences with which this study is concerned from child sexual offences,
where the age of the victim is an element of the offence. Note that adult sexual offences can be prosecuted in instances where the alleged victim is less than
18 years of age. The sample for this study included some such trials (see Table 1).

3 The two primary reasons for this decision were that: i) representativeness would have required a larger sample than was feasible, given the assigned
time-frame for this project; and ii) the list provided by BOCSAR did not contain all the details that would be required to attempt a representative sample.

4 This involved reviewing the available information contained in the list provided by BOCSAR and ensuring that the trials selected for the study sample
contained the sought-after diversity. Where possible, we chose the number of trials for the sample that roughly reflected the proportion of the total number
of trials in the list provided by BOCSAR that featured the relevant variable. This exercise was undertaken before we received any trial transcripts. This meant
that the contents of trial transcripts had no influence on the creation of the study sample.

5 No trials in the review period involved charges for the new statutory offences of sexual touching (ss. 61KC-61KD, replacing indecent assault) and sexual
act (ss. 61KE-61KF, replacing act of indecency) which commenced operation on 1 December 2018.

6 So that part of the sample could also be used for our related study of intoxication evidence in rape trials funded by an ARC Discovery Project
(DP200100101) we also took into account whether trials featured evidence of alcohol and/or other drug use by the complainant and/or accused.

7 This may underestimate the number of complainants who were Aboriginal or Torres Strait Islander persons because this personal information about the
complainant was not always discernible from the transcript.

8 HREC approval on 11 October 2021 took the form of an amendment to Application 2020/376, being the original ethics approval for the allied project on
intoxication evidence in rape trials (DP200100101).
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Key conditions of ethics approval included the use of a secure method for transfer and storage of trial
transcripts, and measures to ensure that the anonymity of complainants and other trial participants was
maintained. De-identification of transcripts at the earliest opportunity was a key part of this process.
Transcripts were obtained from the NSW District Court by staff from BOCSAR and securely delivered

to us. De-identification involved the redaction from all pages of transcript the complainant's personal
identifying information, information specific to the incident (such as location), and identifying information
about defendants, witnesses, judges and lawyers. Once de-identification was completed, the original
transcripts were stored in a secure cloud server location. Only the redacted versions of the transcript
were shared with and read by research team members, and subjected to analysis.

Each trial was given a unique alphanumeric code (N1, N2, N3 etc). Participants in the trial were assigned
a sub-alphanumeric code (e.g. N1C for the complainant in the first trial in our data set; or N7A for the
accused in the seventh trial).?

Qualitative analysis and coding

Data was qualitatively analysed using deductive coding (Bingham & Witkowsky, 2021). This involved applying
a pre-defined set of nodes and sub-nodes based on the aims and research questions of the project, and
our knowledge of the multiple legislative provisions which are intended to frame sexual offence trials in
NSW, particularly those introduced to improve the complainant's experience. Our initial draft codebook
also benefited from a similar study we undertook, analysing rape trial transcripts from the County Court of
Victoria (Quilter et al., 2023; Quilter, McNamara & Porter, 20233, 2023b). The draft codebook was further
refined based on feedback from the BOCSAR Research Advisory Group'® before being imported into the
qualitative data analysis software package NVivo (version 12 plus).

De-identified trial transcripts were uploaded into NVivo. Transcripts were manually coded by a member
of the research team. Each transcript file was read in full, with a determination made as to whether a
passage should be assigned one or more of the pre-determined codes. Notwithstanding its deductive
nature, this process still involves an exercise in interpretation and judgment. Therefore, in order to
maximise accuracy we conducted an inter-coder consistency exercise (O'Connor & Joffe, 2020) to trial

the codebook and our application of it. This exercise (involving independent coding of the same trial
transcript, followed by comparison and discussion) informed codebook refinement, and harmonisation of
coder interpretations, before proceeding to code all available transcripts for the 75 trials in the sample.

In a qualitative study of this sort, coding is a means to an end. It is a way of capturing the presence or
absence of selected anticipated features of rape trials. It facilitates systematic analysis of those features,
isolation of illustrative examples of the feature in question, and comparison across trials in the sample.

We also used the NVivo classifications facility to record basic descriptive information about each trial, such
as court location, gender of trial participants, number and type of sexual offence charges, relationship
between complainant and accused, setting in which alleged sexual offences occurred, mode by which the
complainant gave evidence, whether support person present and whether DNA evidence was admitted.

The transcript length for trials ranged from 106 to 1,063 pages (an average of 418 pages per trial). In total
we read, coded and analysed approximately 31,367 pages of sexual offence trial transcripts.

9 Inaddition to C = complainant and A = accused, other abbreviations relevant to this report are: T) = Trial Judge, CP = Crown Prosecutor, DC = Defence
Counsel.

10 BOCSAR convened a Research Advisory Panel to guide the establishment and design of a broad program of research investigating adult sexual offence
complainants’ experiences with the NSW criminal justice system. The current study was part of this program of work.
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Limitations

It proved difficult to obtain a transcript for all 75 trials that was complete - defined for the purposes of
this study as inclusive of counsel's opening remarks, all oral evidence, counsel's closing addresses and the
trial judge's summing up."" Ultimately, in 49 of the 75 trials we had a complete trial transcript. In 10 trials
we were missing the opening addresses of counsel, in three trials we were missing the closing addresses
of counsel and in six trials we were missing the trial judge’s summing up. We had the complainant’s
courtroom evidence for all 75 trials, and the accused's courtroom evidence for all trials in which they gave
evidence.

Transcript incompleteness - along with the fact that demographic and other information in which we
were interested was not always apparent from the transcripts that we did have (e.g. age of complainant) -
contributed to some trial features being recorded as unknown for some cases.

As we relied on a small non-representative sample, we have limited basis for assuming that the cases in
our data set are illustrative of how sexual offence trials have been or are conducted in cases outside our
data set. Trial transcripts are only one data source relevant to understanding how and why rape trials are
conducted in the way they are, and whether statutory law reforms have efficacy. Other important data
sources include the experiences reported by complainants, the perspectives of counsel (prosecution and
defence) and judges, the case law produced by appellate courts, as well as jury studies.

RESULTS

Descriptive statistics

Most complainants (71%) were aged 15-29 years (see Table 1).

Table 1. Complainant age at time of alleged offence®

Age range Number of complainants

Under 16 2
16-19 25
20-24 12
25-29 9
30-34 5
35-39 4
40-49 6
50+ 3
Unknown 12
Total 78

@ The 75 trials in this study included three trials in which there were two complainants (producing a total of 78 complainants).

Seventy-two per cent of the sexual offences were alleged to have occurred in a residential setting (e.g.
complainant's home, accused's home, hotel room) (see Table 2). In 67% of trials there was evidence of
alcohol and/or other drug (AOD) use by the complainant with some degree of intoxication, ranging from
modest to extreme. Thirty trials involved evidence of alcohol use only, 15 involved alcohol and other

11 For our purposes a complete transcript did not require transcript of the trial judge’s opening remarks to the jury (although these were received in 44 of
the trials), or the transcript of the recorded interview with the complainant by police or a transcript of the accused's ERISP (Electronically Recorded Interview
of Suspected Person) where played. In relation to the complainant’s interview and the accused's ERISP, neither of these transcripts were able to be provided
in any of the trials. We also acknowledge that in some trials there may have been pre-trial arguments at an earlier date for which we did not receive tran-
script.
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drugs, and five involved other drugs only.'? In 91% of trials the accused was known to the complainant in
some way, prior to the alleged offence (see Table 2).

In the majority of trials (60%) the complainant made a report to the police within 24 hours of the alleged
offence, and in 81% of cases the police complaint was made within a week (see Table 2).

Table 2. Characteristics of alleged offence
Number of trials (n=75)

Location of alleged offence

Private residential 54
Public place 10
Workplace 3
Taxi/Uber vehicle 3
Other vehicle 2
Licensed premises B

Relationship of accused to complainant

N
wul

Casual acquaintance

~

Intimate partner
Friend

Family member
Ex-partner
Stranger

Taxi/Uber driver
Co-worker

Carer

Flatmate

Employer

Health professional
Client (of sex worker)

= a2 N W W Uy

Coach/teacher
Time from alleged event to police complaint

B
(O3]

Less than 24 hours
24-48 hrs

3-7 days

1-4 weeks

1-3 months

3-12 months

1-5 years

- = 0O W w v

5+ years

Trials

The 75 trials involved 302 charges. The number of charges per trial ranged from one to 16. Overall, the
largest number of charges were for sexual assault (141), aggravated sexual assault (37) and indecent
assault (54). In some trials the accused was charged with sexual offences and non-sexual offences (e.g.
assault occasioning actual bodily harm). In 30 trials (40% of total study sample) the accused was convicted
of at least one sexual offence. In 39 trials (52%) the accused was found not guilty on all charges. In six
trials (8%) the accused was convicted only of a non-sexual offence charge (e.g. common assault).

12 Given the small sample size and the manner in which the sample for this study was constructed (see note 3, 4, 6), the proportion of sexual offence trials
that featured evidence of AOD use should not necessarily be seen as indicative of NSW sexual offence trials generally. Note, however, that it is estimated that
AOD are involved in approximately 50% of sexual assaults in Australia (Australian Institute of Health and Welfare, 2019, p. 17) and international studies have
estimated a rate of 75% (Flowe & Carline, 2021, p. 2).
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Seventy-five per cent of trials were presided over by a male judge, and 25% by a female judge. Fifty-seven
per cent of Crown prosecutors were men and 43% were women. Sixty-eight per cent of defence counsel
were men and 32% were women.

The median number of days for which the complainant gave evidence was two days. Fifteen complainants
were required on only one day. Seven complainants spent four days or more giving evidence. For one
complainant, examination-in-chief, cross-examination and re-examination occurred over eight days. The
accused gave evidence in 56% of trials.

Support and protections for complainants

Over 40 years of progressive legislative reform has led to a range of protections and supports designed to
improve the experience of complainants in giving evidence in sexual offence trials. Many of these (referred
to in this report as general protections) operate in the majority of sexual offences trials, including closed
courts (in camera) during a complainant’s evidence (CPA, s. 291), the use of alternative arrangements for
giving evidence, most commonly in a remote location via CCTV (CPA, s. 294B'3), complainants’ entitlement
to a support person while giving evidence (CPA, s. 294C), and the protection of a complainant’s identity
through a statutory prohibition on publication (Crimes Act, s. 578A). In addition, specific protections may
operate if applicable in a particular trial, such as complainants not being personally cross-examined by an
accused (CPA, s. 294A), prohibitions on the use of sexual reputation/experience evidence (CPA, s. 294CB),
privilege in relation to sexual assault communications (CPA, Pt 5, Div 2), provisions relating to the re-use of
evidence in retrials (CPA, Pt 5, Divs 3-4) and protections for the giving of evidence by vulnerable witnesses
(CPA, Pt 6). The extent to which these protections were employed in the trials in our sample is discussed
in the following sections.

General protections

Our study found that courts were generally closed during a complainant's evidence, the prohibition

on identifying the complainant was adhered to in all but one trial, three-quarters of complainants gave
evidence in a remote location via CCTV (with access to relevant exhibits and documents) and in the
majority of cases the complainant had a support person. Audio-visual technical arrangements generally
worked well, although amplification was sometimes inadequate for complainants giving evidence in-
person, and, where the complainant was giving evidence via CCTV, the availability of only one bar table
camera position in many courts meant that counsel had to “swap positions” between examination-in-chief
and cross-examination.

Given that general protections in sexual offence proceedings have been in operation for more than two
decades,' we were surprised to observe some exceptions to expected practice.

- Court closure: In seven trials the procedure for closing the court’™ was either not followed or was
ineffective, with members of the public entering the courtroom. Furthermore, in 21 trials we found
that classes of individuals were exempted from the closed court rule (e.g. the accused's partner
or parents; lawyers/readers/students), diminishing privacy for complainants. In one case the judge
problematically justified the inclusion of the accused's current partner on the basis of a need for
“equilibrium” in relation to the provision of support persons. On occasion the reason the court was
not completely closed was because the accused was permitted to have a support person on the

13 To avoid confusion, references to the CPA are to current provisions and section numbers, noting that some relevant provisions were renumbered by the
2022 reforms (i.e. after the review period for this study).

14 The prohibition on publication was introduced in 1987 with the insertion of s. 578A into the Crimes Act (Crimes (Personal and Family Violence) Amendment
Act 1987 (NSW), Sch 3, [11]); closed court arrangements were introduced in 1999 for prescribed sexual offences (Crimes Legislation Amendment (Sentencing) Act
7999 (NSW), Sch 2, [31]); alternative arrangements for giving evidence by way of remote location and CCTV was introduced in 2004 (Criminal Procedure Amend-
ment (Sexual Offence Evidence) Act 2004 (NSW), Sch 1); and entitlement to a support person was introduced in 2005 (Criminal Further Amendment (Evidence) Act
2005 (NSW), Sch 1, [18]).

15 The usual procedure is for the “closed court” to be announced by the trial judge or a court officer and a “closed court” sign hung outside the entrance to
the courtroom.
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basis that they were a juvenile or had a disability,'® or because media were exempted under CPA, s.
291C.

« Support persons: Despite the complainant being entitled to a support person under s. 248C of the
CPA, we observed occasions where the Crown made application for such a support person and
the judge treated this as a matter for objections'” and potential ruling. There was one instance
where the judge expressed concern over the choice of the support person (the complainant's
counsellor) on the basis of past experience with a counsellor over-stepping the role and advising
the complainant.

- Prohibition on publication: While the prohibition was applied in almost all cases in the study, in
some cases there appeared to be confusion (by judge and counsel) as to its legal basis, perhaps
exacerbated by the common practice of referring to “non-publication orders”, which is misleading
in relation to sexual offence proceedings. The operation of s. 578A of the Crimes Act'® means there
is an automatic prohibition on the publication of the complainant's name or anything that is likely
to identify the complainant; no order is required, and there is no role for the Court Suppression and
Non-Publication Orders Act 2070 (NSW) to play.™

Specific protections

Most of the specific protections available to complainants operated only rarely in our study with the
exception of restrictions on sexual reputation/experience evidence: one trial involved a court appointed
person cross-examining the complainant; in four trials sexual communications privilege was engaged;
in seven trials all or part of the recorded evidence of the complainant from the first trial was admitted;
and in three trials a vulnerable complainant’s police interview was pre-recorded and was played as part
of the evidence-in-chief and the remainder of evidence-in-chief was given remotely. The most common
specific protection that featured in trials in this study was the restriction on sexual experience evidence.
Such evidence was admitted in half of the trials. We make four observations in relation to these specific
protections.

First, where sexual communication privilege was engaged, the protections appeared largely to operate
well, with the complainant legally represented and applications resolved favourably to the complainant.

Secondly, we observed instances where legislative provisions regarding appropriate support for
vulnerable complainants were operating very effectively, including the use of witness intermediaries and
ground rules hearings. However, practice in this regard was not uniform across the data set, and we
observed trials in which appropriate arrangements for a complainant with a cognitive impairment did not
appear to have been put in place.

Thirdly, the use of recorded evidence in retrials appears to be meeting the policy objective of reducing
trauma to complainants in having to give evidence again in a retrial. However, we observed some
instances where technological difficulties confounded attempts to play the disc from the first trial (though
these were eventually overcome), and others where the sound quality was sub-optimal, which created
listening challenges for the judge, lawyers and jurors. We also observed an extreme instance of failing to
respect the legitimacy of the protection afforded to complainants by the recorded evidence format. In this

16 Under CPA, s. 306ZK a vulnerable person (i.e. “a child or a cognitively impaired person” (s. 306M) “who gives evidence in a proceeding to which this section
applies is entitled to choose a person whom the vulnerable person would like to have present near him or her when giving evidence”. This provision extends
to an accused person: s. 306ZK(6).
17 This was despite the restrictive nature of such possible objections in s. 294C(4):
An accused person is not entitled to object to the suitability of the person or persons chosen by a complainant to be with the complainant when giving
evidence, and the court is not to disallow the complainant's choice of person or persons on its own motion, unless the complainant's choice is likely to
prejudice the accused person'’s right to a fair trial (for example, because the person chosen by the complainant is a witness or potential witness in the
proceedings).
18 Section 578A(2) states:
A person shall not publish any matter which identifies the complainant in prescribed sexual offence proceedings or any matter which is likely to lead to
the identification of the complainant.
Penalty: In the case of an individual—50 penalty units or imprisonment for 6 months, or both; in the case of a corporation—500 penalty units.
19 See Carrington v R [2021]1 NSWCCA 257, [8]-[9]; and A Lawyer (a pseudonym) v Director of Public Prosecutions NSW; Nationwide News Pty Limited v A Lawyer (a
pseudonym) [2020] NSWSC 1713, [26]: “The proposition that identification of the appellant may lead to non-compliance with s. 578A(2) was not pressed in this
Court. It is not necessary to consider it further except to say that s. 578A of the Crimes Act continues to apply independently of any order that might be made
under s. 7 of the Act.”
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case the judge invited the jury to consider the fact that the complainant's evidence took the form of the
playing of a recording from an earlier trial as a weakness in the Crown's case:

Of course, you may take into account that you have not seen the complainant personally. It
may be the witnesses’ demeanour or behaviour while giving the evidence, particularly during
cross-examination, may have been able to assist you in determining whether you accept the
evidence of the witness beyond reasonable doubt. Whether, in some way, the absence of

the witness deprives you of some assistance in evaluating the evidence is really a matter for
speculation. If, however, you feel in some way that you have been deprived of that assistance,
then it is a matter that you take into account in determining whether the Crown has proved its
case beyond reasonable doubt.

Finally, despite the complete prohibition on sexual reputation evidence it was raised in three trials. In two
of these, it was ruled inadmissible. In the third, there was an objection to a question asked (and it was not
pressed by the defence). Sexual experience evidence was raised in at least half of the trials (38 trials) in the
study.?® We found that generally there was compliance with the expected legislative procedures including
an application by Crown or Defence to raise the material, submissions and a ruling recording the nature
and scope of the evidence (CPA, s. 294CB(8)). Noting that best practice involves pre-trial determination

of the admissibility of sexual experience evidence, we observed trials in which there was no application
before a sexual experience question was asked, including instances of Crown non-compliance. In such
cases, counsel usually objected to the question asked, or the Judge intervened, and the matter was
addressed in the absence of the jury. While our assessment is that, generally, the legislative procedures
on sexual experience evidence were being followed in the trials in this study, we did not find evidence to
substantiate the claim that NSW rape shield laws?' (currently CPA, s. 294CB; previously CPA, s. 293 and
Crimes Act, s. 409B) are too restrictive. It was often the case that counsel were permitted to ask all or
most of their preferred questions because the evidence to be adduced was assessed as falling within one
of the statutory gateways.? This is noteworthy in the context of ongoing arguments over whether these
laws risk an unfair trial, and may require legislative amendment to provide for a residual court discretion
to admit evidence (see Jackmain (a pseudonym) v R [2020] NSWCCA 150).

Crown case

General courtesy and “form” of examination-in-chief

We found that the Crown was generally sensitive to the complainant's needs while giving evidence
including being responsive to complainant distress and the need for breaks. Learning a complainant's
full name should be a basic courtesy, and so it was concerning that one Crown found the complainant’s
Eastern European surname too difficult to pronounce and so referred to her simply by her first name. In
another, the Crown struggled to pronounce the complainant’s Maori name, and appeared to avoid using
her name during questioning.?

It is known that providing details of sexual acts and body parts in front of strangers is challenging for
complainants when giving evidence (McDonald, 2020, pp. 90-91). We observed instances of Crown
prosecutor sensitivity to this, by foreshadowing such questions with an advance apology or a statement
like “I know this is very personal”. However, in some instances the Crown was determined to require the
complainant to use formal terminology for anatomy or sex acts which were not always understood or
used by the complainant (e.g. ejaculate versus cum, penis versus dick, oral sex versus giving head). At
other times, the Crown required the complainant to provide a level of specificity about sexual acts that
appeared irrelevant to the charges. Such particularity had the capacity to cause complainant distress.

20 We did not always have full transcripts of pre-trial arguments and rulings for all trials, and so sexual experience evidence may have been raised in addi-
tional trials of which we were unaware.

21 Rape shield laws is a phrase that is widely used to refer to statutory regimes that shield the complainant from irrelevant questions about their sexual
reputation or experience (see, e.g., NSW Department for Women, 1996, p. 223; Australian Law Reform Commission, 2005, [20.11]).

22 Gateways (or gates) is a commonly used reference to statutory exceptions to a general restriction on the admissibility of sexual experience evidence
such as those contained in CPA, s. 294CB(4)(a)-(f). See, e.g., Brown et al. 2020, p. 729; Law Commission (UK), 2023, p. 143.

23 In the same case the trial judge also appeared to avoid the complainant's name, and referred to her on one occasion as “the lady".
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In terms of the form of examination-in-chief, there were no instances where the court made an order
allowing the complainant to give evidence in narrative form (Evidence Act 1995 (NSW), s. 29(2)).>* However,
in a number of trials the complainant was given the opportunity to provide evidence in response

to a series of open-ended questions (e.g. “What happened then?” “What happened next?” “So what
happened?” “and then?"). This afforded the complainant latitude to tell their story in “their voice”. In such
trials, there were no (or few) objections by defence counsel. By contrast, where the Crown adopted a step-
by-step style-question/answer format, the complainant was at times unable to recall and likely to respond
“I don't remember”:

CP: Again we will take that step by step. You remember meeting up with three boys. Do you
remember how you met them?

C: No, ldon't.

Noting the restrictions on leading questions (Evidence Act, s. 37), we found little signposting by the Crown
in relation to movement to different topics of examination-in-chief or that the evidence-in-chief was nearly
concluded.

Features of the Crown case

It is important to acknowledge at the outset the overriding duty of prosecutors to ensure a fair trial, and
the responsibility to adduce all relevant evidence (NSW Office of the Director of Public Prosecutions,
2021, [2.2]-[2.3]). Nonetheless, it is noteworthy that, in the trials in this study, the Crown case generally
followed a formulaic approach. This often included types of evidence which, on our assessment, were
not necessary or valuable (even if admissible because considered relevant as that concept is usually
interpreted and understood (Evidence Act, s. 55; discussed below)). For example:

- DNA/forensic evidence and medical evidence: These forms of evidence were regularly adduced
(68% of trials and 71% of trials respectively), even though the accused'’s identity was typically not
in issue, and sexual intercourse was often conceded. On the issue of consent, medical evidence
was generally recognised to be equivocal/neutral including where injuries were present, the
following statement from a Crown prosecutor being representative: “The doctor could not
comment on whether or not the injuries around the anus were caused by consensual penetration”.
We acknowledge that the Crown may choose to adduce medical evidence even if it is neutral in
order to counter speculation by the jury, noting that “a jury will usually expect a complainant to
be medically examined” (KE v R [2021] NSWCCA 119, [112] (N Adams J)). However, we also note a
line of NSWCCA authority in support of the proposition that “the calling of inconclusive medical
evidence is undesirable and should be avoided if defence counsel will agree to make no comment
on the Crown'’s failure to call the doctor” (Adams v R [2018] NSWCCA 303, [101] (Campbell J)).

- CCTV footage, text messages: CCTV footage was included in 35% of cases despite its tangential
relevance given it usually depicted events prior to the sexual assault (with some notable exceptions
where CCTV footage captured the acts constituting the alleged sexual offence). Text messages,
routinely accessed during police investigations via Cellebrite technology, were commonly admitted
(67%) as were social media posts (41%). We recognise that in some cases such evidence may be
relevant to contextualising the allegation or proving an offence element (such as the accused'’s
knowledge of non-consent). What we are drawing attention to here is the apparently routine
inclusion of such evidence, including in instances where its relevance was unclear.

24 We note that the Heroines of Fortitude report made a similar finding almost 30 years ago, and recommended that greater use of the narrative form option
be promoted (NSW Department of Women, 1996, pp. 141, 147).
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- Clothing: We were surprised to see a strong focus by the Crown on the attire of the complainant
(including details of underwear) which had little or no relevance. In one instance the complainant
was asked 27 questions by the Crown about what she was wearing (a “onesie leopard print”),
and when it was removed by the accused (in the car in the alleyway). This focus runs the risk of
embedding attire as relevant (including as a focus for cross-examination), and additionally has
capacity to distress and confuse the complainant:

CP: Once you got to the alleyway, is that what you're saying---—-

C VYes.
CP: --your clothing came off?
C. Yes.

CP: I'm asking you just to restrict yourself to before then. Were you fully clothed up until you
arrived at the alleyway?

C. Hold on one second.
CP: Sorry, you don't understand the question?
C: No, I don't.

Intoxication evidence

Given the high number of cases in our study involving complainant intoxication (67%), it was surprising
that there was little reliance by the Crown on substantial intoxication to negate consent,> even where

the complainant’s intoxication seemed quite severe. Intoxication evidence was sometimes relied on to
explain why the complainant failed to behave like a real rape victim (discussed below), such as a failure

to physically resist. It was rare for the Crown to give a strong counter-narrative concerning intoxication
(such as by highlighting the complainant’s vulnerability and the accused'’s predatory behaviour), and in
some cases the Crown reinforced “victim-blaming” lines of reasoning similar to the defence (e.g. going to a
particular location such as a park or getting into a car with the accused).

We observed little precision in how intoxication by alcohol was assessed. It was usually left to the jury’s
common knowledge to determine the level and significance of the complainant’s intoxication. Expert
evidence tended to be led only in relation to drugs other than alcohol, and was more likely to be engaged
by the defence to question the complainant's memory (and reliability as a witness) than to assist the
Crown case. Each of these findings is consistent with our previous research on intoxication evidence
(McNamara et al., 2017; Quilter et al., 2023; Quilter & McNamara, 2018; Quilter, McNamara & Porter,
2023¢).%

Real rape attributes

The Crown case typically relied on evidence of immediate complaint (73% of trials), corroborative/
supportive evidence (85%), complainant distress (81%), consistency of complainant accounts (37%), a
strong focus on the complainant’s verbal or physical resistance (67%) and the presence of injuries (56%).
Many of these aspects are referred to as rape myths because they enliven expectations that the “true
complainant” will act in a particular way. Legislative amendment to substantive offence definitions and
educative directions to the jury have attempted to combat these myths. The NSW Court of Criminal
Appeal has also cautioned against “imposing rigid stereotypical expectations upon complainants in sexual
assault matters as to how they should behave” (Harper v R [2022] NSWCCA 211, [118] (Button J)). In the
same case N Adams | observed (at [184], [192]):

This court has repeatedly observed, in the context of a ground of appeal asserting that a
guilty verdict(s) in a sexual assault trial is unreasonable, that it is not helpful to invite this
court to make any assumptions as to how a victim of sexual assault might behave in given
circumstances. ...

25 At the time of the trials in this study, the Crimes Act stated that evidence that a person was “substantially intoxicated by alcohol or any drugs” may vitiate
consent (former s. 61HE(8)(a)). This provision was amended by the 2022 reforms: s. 61HJ(1)(c) now provides that a person does not consent where “the per-
son is so affected by alcohol or another drug as to be incapable of consenting to the sexual activity”.

26 Analysis of intoxication evidence in the trials in this study is ongoing, as part of the ARC funded study, Intoxication Evidence in Rape Trials:

A Double-Edged Sword? (DP200100101).
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It seems necessary to observe yet again that the criminal law has moved on from a time when
sexual assault trials were overlaid with antiquated stereotypes about how a victim is supposed
to behave. The court is not assisted by reliance upon such arguments in a ground contending
that a sexual assault conviction is unreasonable.

Aline of NSWCCA authority to this effect goes back at least a decade (e.g. Tonari v R [2013] NSWCCA 232,
[192]; see the cases discussed in Harper v R [2022] NSWCCA 211, [183]-[192]; also Nguyen v R [2022]
NSWCCA 126).Yet, such stereotypes and assumptions featured prominently in the Crown cases in our
trials. We discuss four of the more common of these here.

Resistance

While the legislative definition of consent has been transformed from a focus on the complainant's
resistance (and injuries) to that of free and voluntary agreement (a communicative model of consent), we
found little evidence that such change was operative in trials. The Crown rarely focused on this definition
aside from a cursory statement in opening/closing addresses that the legal definition of consent means
free and voluntary agreement. Where agreement featured in examination-in-chief it was to ask a short
question such as “Q. Did you agree to have sex with him?” to which an equally short answer was provided:
“A. No." It was less common for the Crown to reject assumptions that the complainant must physically

or verbally resist and there were only rare exceptions where the Crown focused on agreement in a
substantive way. The following closing address statement is one such good practice example:

The Crown says [the complainant] was very clear about her lack of willingness to have sexual
contact with [the accused], but it comes back to are you satisfied whether there was an
agreement. Okay. She doesn't have to say no. She doesn't have to fight him off. She doesn't
have to physically resist him. The question for you to determine is whether she did, in fact,
agree, and very clearly, the Crown says to you, she did not agree.

In the majority of cases the Crown elicited evidence from the complainant of resistance. This included
verbal resistance, such as saying “no” or “stop”, crying out, screaming, crying, including having done so on
multiple occasions (in one case the complainant, “at least 20 times or more” told the accused she did not
want to have sex with him). It also included questions that elicited evidence of physical resistance - such
as pushing, biting, scratching, kicking, struggling, fighting back. An examination-in-chief focus on resistance
is not necessarily problematic if this is how a complainant's evidence unfolds. Nevertheless, given the
Crown's overarching responsibility to frame the Crown case, we make three observations.

First, with Crown guestions heavily focused on what the complainant was doing, very little attention was
paid to what, for example, the complainant was thinking or feeling or what communication had (or had
not) occurred in relation to agreement to engage in sexual activity. In one illustrative trial, the complainant
was attempting to explain that at that point in time she was trying to memorise the accused's car licence
plate number, but the significance of this appeared to be lost because the Crown's questions were
focused on eliciting evidence of resistance.

Secondly, the language used by the Crown to frame questions to the complainant (and in opening and
closings) relied heavily on the “old” language of resistance (resist, struggle, fight back and, in some cases,
the old common law language of “against her will"). This further sediments assumptions about how the
true complainant should respond with potential to undermine progressive law reform and is contrary to
NSWCCA authority.

Finally, at times the Crown’s questions to the complainant implied more could have been done to resist:

CP: At any point did you yell or try and hit him or anything like that?

C: No, | did try push him away but every time | did raise my voice or try hit him he would have
- his temper would escalate.
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CP: ... did you continue the whole time, or was there a point where you did not ... resist?

A: Resist. By the end | couldn't physically resist. | didn't have the physical strength to keep

resisting physically.
While the complainant is here afforded an opportunity to explain their response, such questions entrench
assumptions that non-consent should be demonstrated through resistance, and, worse, risk conveying (to
the complainant and to the jury) that they did not act as a “true victim” would have.

Complainant distress

Depending on the circumstances, evidence of distress may support the complaint if it implicates the
accused and is reasonably explicable only on the basis of the sexual assault having occurred (R v Gulliford
[2004] NSWCCA 338, [151]; R v Grattan [2005] NSWCCA 306, [123]). It is perhaps, therefore, unsurprising
that in many trials in this study the Crown led evidence from a variety of witnesses (friends, family,
ambulance officers, police, medical experts, text and other social media messages, and combinations

of such) that within a proximate time to the alleged sexual offence, the complainant was distressed.
Evidence was typically elicited from the witnesses about the complainant's demeanour with common
adjectives used to describe the complainant being: crying, sobbing, upset, anxious, distressed, distraught,
frazzled, dishevelled, shaking, traumatised, scared, frightened, terrified, bewildered, shocked, shut off,
confused, hyperventilating, nervous, shaky, sombre, serious, embarrassed. Without suggesting such
witnesses were mistaken in their observations of the complainant, there is a remarkable consistency in
such descriptions which has the capacity to reinforce stereotypes of the normal or expected response

to non-consensual sexual activity. It raises questions too in relation to cases where such evidence is

not available. We note that both NSWCCA authority (discussed above), and the 2022 reforms which
introduced new jury directions for sexual offence trials (including CPA, s. 292B), emphasise that there is
no typical or “normal” response to non-consensual sexual intercourse.

Immediate complaint

Given that complaint evidence can be used (as an exception to the hearsay rule) to prove that the offence
occurred and to enhance the complainant’s credibility (Evidence Act, s. 66(2); WS v R [2023] NSWCCA 52,
[31]; SBv R[2020] NSWCCA 207; Papakosmas v The Queen (1999) 196 CLR 297), it is perhaps not surprising
that, where available, the Crown heavily relied upon such evidence. Complaint evidence came from a wide
variety of sources including friends, siblings, parents, relatives, text or other social media messages, police,
000 calls, ambulance officers, medical examiners, as well as combinations of such. There are downsides to
the prominence accorded by the Crown to such evidence including that it: entrenches the notion that the
true complainant will immediately complain; provides the defence with the capacity to cross-examine the
complainant and witnesses as to immediacy, dispute consistency and whether the complaint was made

to the “right person” (see below); and, finally, has the capacity to undermine the educative effect of jury
directions in relation to lack of complaint (CPA, s. 294; discussed below). We note that this potential was
particularly present in how the Crown framed the importance of such evidence in opening and closing
addresses. For example (in closing):

So you principally rely upon the evidence of [the complainant], but you also rely upon the fact
that she makes complaint about this matter, and she makes it swiftly. This is not a situation
where the complainant comes in weeks or even days after the allegation and makes complaint
about something. She immediately makes complaint about the matter. She still bore the
injuries that had been inflicted upon her during her alleged ordeal, and she is emotional and
distressed.

Supportive (or corroborative) evidence

Given that sexual offence cases are often referred to as “word-on-word” cases (i.e. the only available
evidence comes from the complainant and accused), and historically a strong warning was required to
be given to the jury about the dangers of convicting on the uncorroborated evidence of the complainant
(discussed below), it is notable that in 85% of trials in this study other supportive evidence was led by
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the Crown. The Crown relied on a variety of sources including evidence of: complaint,?” distress, medical
injuries, photographs (commonly of injury), DNA and other forensic evidence, text (or other social media)
messages to/from the complainant and accused and others, 000 calls, (occasionally) eye-witnesses, CCTV,
doctor and police reports. Given the long history of assuming complainants lie about sexual assault
(Banet-Weiser, 2021; Estrich, 1987; Quilter, 2015), it is also unsurprising that the Crown often emphasised
such evidence in closing addresses. For example:

Now, importantly, members of the jury, the complainant's evidence doesn't stand alone, and
the Crown urges you to take into account the other evidence in the trial that supports her.
Firstly, you have the evidence of what the complainant told other witnesses after the offences
occurred. ... Now, the complainant is also supported, you might think to a strong degree, to a
very strong degree by the physical evidence in the case and that is her observable injuries ...

In drawing attention to these features of the Crown case in trials in this study, we are not suggesting that
prosecutors have actively sought to engage rape myths or conceptions of real rape. We acknowledge that
the prosecutor in a trial may consider the evidence relevant to facts in issue, or may reasonably anticipate
that the defence will attempt to do so. However, in a context where the prominence of real rape attributes
was a notable feature of trials in this study, it is important to recognise that this was not simply a product
of defence strategy and lines of cross-examination (matters to which we turn later in this report).

Challenging rape myths

We observed that Crown prosecutors also played a role in challenging rape myths - one or more rape
myths were challenged at some point in the majority of trials in this study (69%). This was done typically
where evidence was not available to support a correlating real rape attribute (e.g. resistance, immediate
complaint). The most common myths challenged were the expectation of: consistent accounts; resistance
and presence of physical injuries; immediate complaint; and the complainant having generally behaved
in the manner expected of a “genuine rape victim”. Sometimes such challenges were made during
examination-in-chief by allowing the complainant to provide an explanation (e.g. Q. “Why [didn't you say
anything]?” A. “I was shocked. I'd never experienced anything like that in my life”) or through another
witness (e.g. doctors were frequently asked about the absence of injuries: A: “Even if you have a sexual
assault, there doesn't have to be any evidence of injury”). More commonly, this was done through

the Crown's closing address such as in the following address designed to counter differences in the
complainant’s accounts:

One of the things you'd, no doubt, know is that human memories are not perfect and they
don't operate like a video camera and it's not CSI and we can't wind back the camera and
see everything in high definition and know exactly what happened, but just because human
memory doesn't work perfectly, doesn't mean she cannot know what happened in the

past. So, just for example, I've outlined to you what [the complainant] said and what other
people remember her saying. It's not word perfect, but neither is a human memory capable
of remembering exactly what someone said in a period of distress sometime ago and, as |
said, just because things aren’t remembered perfectly doesn't mean we cannot know what
happened in the past ...

While these challenges may provide the jury with reasons for the apparent deviation from the “expected
conduct”, they do little to challenge the basis of the myth, which is assumed by the question and the need
for explanation. It also has the potential to reinforce the myth as the normative or expected behaviour - it
is just that this specific case provides a justifiable exception.

27 We note that although it is routinely adduced to strengthen the Crown case by supporting the complainant’s allegation, there is some debate about
whether complaint evidence is strictly supportive evidence. In WS v R [2023] NSWCCA 52, [35], Beech-Jones ] observed that complaint evidence is
“independent” evidence only in the sense that it “is also evidence of the events in question and that it has been given on an independent or separate
occasion to the oral evidence adduced in the trial”.
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Given the significant reliance by defence in trials in this study on the suggestion that the complainant
was lying (see below), it is notable that the Crown did sometimes attempt to scrutinise the suggestion of
fabrication (or false complaint). Usually this was done in a closing address by appealing to the irrationality
of the asserted motive. For example:

Now, it might be suggested to you that [the complainant] made up these allegations because
the accused was demanding a medical report in relation to a termination. You might ask
yourself how would making this false report to the police about such serious matters change
what the accused was asking her for, or hide that fact becoming known. [The complainant]
said she was very offended and saddened by the accused's demands.

Alternatively, the assertion might be challenged in closing by highlighting the improbability of the
complainant maintaining such a complex fabrication. For example:

The proposition that might ultimately be put to you is this woman is so unreliable and so
vengeful and so prone to - well, flat-out making up outrageous untruths, that she then
proceeded to go to the university where she made a complaint and a disclosure to ... a
trained clinical psychologist. You might think that she tricked her into thinking she was truly
distressed. She then went to hospital and had an intimate examination. She went to police,
collected her clothes, did all of those things to generate a false complaint and | suggest,
ladies and gentlemen, you just simply wouldn't come to that conclusion.

While such interventions may well be important in the context of a specific trial (i.e. providing an
explanation to the jury or countering defence submissions), they do little to address the long-held

and entrenched assumption that women lie about rape and that rape is an “easy” allegation to make.
Furthermore, it is possible that by mounting a fact-specific “logical” rebuttal on this occasion, the Crown
may be seen to be giving credence to the underlying general assumption that women tend to lie about
sexual violence, thereby reinforcing the enduring myth.

Features of the cross-examination of complainants

The manner in which complainants are cross-examined in sexual offence trials has been a strong focus
of previous research that has identified it as the most traumatic (and adversarial) phase of the trial for
complainants (e.g., Cossins, 2020, Ch. 8; Ellison, 1998; McDonald, 2023, Ch. 6; Zydervelt et al., 2017).
Attention has been drawn to the emphasis that is placed on: discrediting the complainant and their
account; examination techniques designed to control the witness' answers; and the use of “leading and
suggestive questions” to communicate directly with the jury (Cossins, 2020, pp. 355-356; citing Caruso,
2012; and Henderson, 2014). Against this background, our analysis of transcripts of complainant cross-
examination during trials in this study highlights noteworthy features of contemporary sexual offence trial
practice in NSW.

Formalities and style

Defence counsel were generally courteous in their demeanour and tone towards the complainant,

in some cases, inquiring as to their preferred name, inviting them to call for a break if they need one.
Especially noteworthy, even if few in number, were the instances where counsel adopted the good
practice of breaking down the series of questions into topics and signalling this to the complainant.
These may seem like small considerations, but they can be important to the complainant's experience,
and play a part in reducing their level of anxiety about giving evidence. Unfortunately, we also saw
examples of counsel doing the opposite - such as by opening with a very confronting first question (or
series of questions) that appeared to be designed to “rattle” the complainant (and/or immediately put
their character at centre-stage of the trial), or by moving between topics in a manner that was non-
chronological or otherwise confusing. In some cases, defence counsel were sarcastic, combative, belittling
and judgmental towards the complainant, and asked questions that were repetitive.
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These divergent practices evoke a theme we address several times in this report: considerable variation
in how a sexual offence trial is conducted. It is likely that the unpredictability of what complainants may
encounter continues to be a significant contributor to complainant anxiety and distress when confronting
the ordeal of giving evidence in court.

Compliance with the rule in Browne v Dunn

One of the paradoxes of complainant cross-examination in relation to sexual offences is that it is also a
phase of the trial when the accused’s version of events is considered - in the form of questions/assertions
put to the complainant by defence counsel in conformity with the rule in Browne v Dunn.?® This phase of
cross-examination questioning can be both confusing and upsetting for the complainant, especially when
handled with ambiguity and imprecision. We observed a range of defence counsel practices from clear
and well sign-posted questioning at one end of the spectrum, to unfair “ambush”-style questioning at the
other.

A good practice we observed in a number of trials was for defence counsel to preface the
commencement of Browne v Dunn questioning with an explanation of its unique format. A common
version we observed:

| want to suggest some things to you, ... and | want you to tell me whether you agree or not,
okay?

The following preface was strengthened, in our assessment, by express reference to the fact that defence
counsel would be putting to the complainant the accused’s version of events:

First I'm going to take you through some of your evidence that you gave yesterday and I'm going
to take you through what the accused also say happened. The propositions I'm going to put to you
will largely require a yes or no answer. (emphasis added)

The invitation to “agree or disagree” with a proposition or submission is not necessarily sufficient in all
circumstances - such as where the complainant has no (or impaired) memory of the facts submitted,
or regards them as something that could never have happened - points that were well made by one
complainant:

| just have an issue with using the word “disagree”. Like, that implies some sort of recollection.
But if there's no recollection, like, and | say, “disagree”, then I'm saying that | disagree to a
statement, because that's the event that happened. Do you understand what I'm trying to say?

The complainant pointed out that the proffered solution - a third option of “I don't recall” - did not entirely
address her concern because it would not fit a situation where her assessment was that “it's such a
blatant lie that it couldn’t, wouldn't, under any circumstances have happened.”

The potential for a poor handling of Browne v Dunn questioning to cause confusion and distress is
illustrated by the following example:

DC: I suggest to you that as he and you were talking about him leaving - I know you've denied
that, but as that conversation was occurring, you spoke about your poor body image you were
having, right during that consultation. What do you say about that?

C: So I'm not sure if this is where I'm supposed to answer the question and again tell you that
you are wrong--

DC: What you did--

C: --or if 'm supposed to tell you what actually happened--

DC: No, we've heard what you say.

C: —-so that you don't keep on suggesting these things to me that are totally incorrect.

28 Browne v Dunn (1893) 6 R 67 (House of Lords). This rule of practice provides that, as a matter of fairness, “where it is intended that the evidence of the
witness on a particular matter should not be accepted, that which is to be relied upon to impugn the witness's testimony should be put to the witness by the
cross-examiner for his or her comment or explanation” (Hofer v The Queen [2021] HCA 36, [26] (Kiefel CJ, Keane and Gleeson J)).
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DC: Well, can I just make it clear to you, part of the rules of court say that | must do this. Okay?
C: Right.

DC: What you did--

C: Really upsetting, and | must apologise, I'm really trying really hard not to cry, and so
upsetting--

DC: What you did--

C: --for me to hear you say this because it is so incorrect. Okay? So | apologise for the tears,
but it is very upsetting.

DC: I'm just about to finish. What you did at that point in time was flex your right arm muscle
to show the bicep.

C: Why would | flex - no, incorrect.

Wide boundaries of relevant evidence

In general, trial judges can reject questions on a variety of grounds, including that they are designed

to elicit irrelevant evidence (Evidence Act, Pt 3.1). Relevance, however, is defined in s. 55 in “very broad
language” (R v Le [2000] NSWCCA 49, [19]; Odgers, 2022, pp. 334-5). Our assessment is that, in practice,
defence counsel were afforded extensive latitude to ask complainants about a wide variety of matters on
which the relationship to a fact in issue was not necessarily obvious. In addition, the cross-examination
exception to the credibility rule, which permits questions on matters that “could substantially affect

the assessment of the credibility of the witness” (Evidence Act, s. 103(1)), appears to offer wide scope

for defence counsel to ask broad-ranging questions of the complainant (Ligertwood & Edmond, 2017,
[7.138]; Odgers, 2022, pp. 900-902). Topics regularly addressed during cross-examination in trials in this
study included: i) aspects of the complainant's present or past life that were implicitly raised to reduce
their credibility; ii) pre-event behaviour that was characterised as flirtatious (and said to be indicative

of consent); and iii) post-event behaviour that was characterised as inconsistent with the “expected
behaviour” of a victim of a sexual offence (and said to be indicative of fabrication). Being questioned on
such topics is likely to be a significant contributor to complainant embarrassment and distress, noting that
it also extends the duration of the complainant’s time “on the stand”.

Personal history

Some complainants were questioned about aspects of their past that might cast them in a poor light and
be perceived as detrimental to their credibility as a witness. Aspects of personal history that were the
subject of cross-examination included substance use and addiction, mental illness, criminal convictions
and having had their children placed in out of home care.

Flirtation

We identified an express or implied reference to words or actions constituting flirting in 56% of trials.

This was observed, not only during the cross-examination of the complainant, but also during accused
evidence-in-chief, and defence closing. Some complainants were shown CCTV footage from a pub, bar

or nightclub taken some hours prior to the alleged offence, and questioned about whether the depicted
interactions between the complainant and the accused (proximity, a touch, a hug, a kiss) were evidence of
“sexual interest” on the part of the complainant. This evidence was then relied upon in defence counsel’s
closing to suggest that subsequent sexual activity had been consensual. For example: “The vision, | suggest,
supports the defence case that the sexual activity [later, at a different location] was entirely freely and
voluntarily given”.

Clothing

In two cases the complainant was cross-examined about her attire in a way that echoed the notorious “blaming”
of women for dressing in a sexually provocative manner (in one, wearing a negligee or nightie without underwear
(which she denied) in the accused's presence; in another, the style of her dress which meant that her “left thigh
was exposed” when she crossed her legs). More commonly, clothing-related questions during cross-examination
focused on the mechanics of undressing - typically carrying suggestions that the clothes (e.g. “skinny jeans”)
were of a type such that the complainant must have assisted with their removal - indicating consent.
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The persistence of real rape attributes

A recurring theme in complainant cross-examination was the attempt to highlight those circumstances
of the alleged sexual offence that were not consonant with the attributes of a so-called real rape. As
noted above, attributes of a so-called real rape include an act of violence that involved physical injury to
the complainant, verbal and/or physical resistance by the complainant, and immediate report by, and
observable distress on the part of, the complainant (Estrich, 1987; Quilter, 2011). Table 3 summarises our
findings on the regularity with which complainants were asked questions during cross-examination that
sought to draw attention to the ways in which the complainant and their allegation departed from the
hallmarks of real rape.

We note the symmetry between these aspects of defence cross-examination of complainants and

the manner in which the Crown presented its case (see above). To put it another way, in many trials in
this study, the prosecution and defence were playing different sides of the same coin: the Crown was
engaging real rape attributes as indicative of the “truth” of the allegation (and the guilt of the accused);
the defence was presenting their absence as indicative of the “falsity” of the allegation (and, therefore, the
innocence of the accused).

Table 3. Number of trials that featured cross-examination questions that evoked real
rape attributes

Absent real rape attribute Number of trials (n = 75) % of trials
No immediate complaint 63 84%
No physical resistance 38 51%
No verbal communication of non-consent 40 53%
No injuries 37 49%
No force or threat 23 31%
Absence of visible/demonstrable distress 25 33%
At least one of these attributes 67 89%

Delay in complaint

Some version of delay was suggested in more than four out of five cases in this study (84%). This included
18 cases where the complainant reported to police within 24 hours. We say some version of delay because
we interpreted delay to include attacks on the complainant for “imperfect” complaint not limited to simply
temporal delay (Quilter, McNamara & Porter, 2023a) but also how they made the complaint, including
telling the "wrong"” person or providing insufficient detail. The following defence counsel questions are
illustrative:

... [Ilt never occurred to you before ringing Lifeline that maybe you should be ringing the police,
that hadn't occurred to you before then, had it?
*

You didn't immediately respond by text “I've been raped”, did you?

Later we report our findings on the operation of the jury direction on absence of delay in complaint (CPA,
s. 294). Here we note that the regularity with which complainants were questioned and challenged about
delay in the trials in this study, suggests that the prospect of a direction being given during the judge’s
summing up to the jury was not regarded as a disincentive to pursuing this line of cross-examination.

Other real rape attributes

Table 4 contains illustrations of other real rape-inspired questions asked during the cross-examination of
the complainant.
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Table 4. Selected real rape evoking questions during complainant cross-examination

Real rape attribute Examples from transcripts

No physical Q. Were you offering any resistance at this point in time?
resistance A. Resistance as in other than begging him to stop? Physical resistance?
Q. Physical resistance?
A. No because at that point in time | was trying, | was crying and holding the bed frame.

No verbal Q. And you had the opportunity at that stage to say something to him if you did not agree
communication of  with this?
non-consent A. | guess so, but | didn't, because | was frozen.
*
Q. Isuggest to you, ma'am, that you didn't indicate that you were not consenting. You never
said to him, “No.”
. | did not give him consent to have sex with me.

No injuries . You didn't suffer any injuries as a result of this incident?
Physical injuries?
. Yes, physical injuries?

A
Q
A.
Q
A. No.
Q
A.
Q
A

No force or threat . He certainly didn't push you to the ground and push you to your hands and knees, did he?
That's correct.
. Nothing like that, there was no force, and there were no threats?

. That's correct.

“Inconsistency” as indicative of fabrication and/or unreliability

A further dimension of the traditional expectation of immediate complaint was the expectation that

the manner in which the details are subsequently articulated by the complainant should be consistent.
Inconsistency was regarded as an indicator of lying (a feature that we consider further below). This
expectation has been debunked by the literature on memory, recall and trauma (Haskell & Randall, 2019;
Hohl & Conway, 2017; McDonald, 2020; Quilter, McNamara & Porter, 2023b), as well as research on
accuracy and deception (Fisher, Powell & Dawson, 2021; Fisher, Vrij & Leins, 2013; Vredeveldt, van Koppen
& Granhag, 2014). Further, since 2018, s. 293A of the CPA has provided for an educative direction on this
topic (discussed below).

In the trials in this study, the veracity of a complainant's account was often challenged on the basis of
differences between the account given at trial and the account given on a previous occasion (e.g. to a
friend or family member, to the police, to a doctor). Questions that drew attention to such differences
were observed in more than three-quarters (76%) of the cases in this study.

There is potential unfairness (and distress caused) to a complainant whenever they are questioned in a
way that suggests that they have failed to deliver the consistency (and complete recall) that is expected
of a “good witness”, especially when the attention drawn to alleged inconsistencies evolves, as it often
does, into a claim that the complainant is lying (discussed below). This must be all the more distressing
where the asserted inconsistency relates to minutiae (e.g. the precise location of hands, arms, legs and
other body parts), or matters of peripheral detail or dubious relevance. In the following example, the
discrepancy related to the mode of transport (Uber or a lift from a friend) by which the complainant had
arrived at the location where the alleged sexual offence occurred:

DC: Soyou do agree that you've told, you originally told the police officer on the night of the
alleged incident something different to what you've told the jury today about how you got
there?

C: Yes. | told her straight away that | made a mistake.

In this trial, the complainant was cross-examined at length about differences between her original police
statement and her trial evidence, culminating in the following questions:
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DC: You're just making this up, aren't you?
C: No.

DC: There was no sexual assault, was there?
C: Yes, there was.

Although there is no single model of how inconsistency was engaged during cross-examination of
complainants in the trials in this study, this example is generally illustrative of a common pattern of
questioning.

Since 1 December 2018, s. 293A of the CPA has allowed for a jury direction to correct the rape myth
or misconception that inconsistency is indicative of fabrication. We consider the operation of this
jury direction below. Here we simply note that we observed no discernible difference between trials
conducted pre-1 December 2018 (41 trials) and post-1 December 2018 (34 trials) in terms of defence
counsel's inclination to draw attention to differences in the complainant’s account.

Intoxication evidence

Consistent with the findings of recent research on Victorian rape trials (Quilter et al., 2023), we found
that where intoxication evidence was led by the Crown, it was often used by the defence during cross-
examination to impugn the reliability of the complainant and/or to suggest an increased likelihood that
they consented due to AOD-related disinhibition. A complainant’s intoxication was also used by defence
counsel to amplify deviation from attributes of a real rape, such as: failing to resist or bear injuries; lacking
consistent memory; and delayed reporting (due to being unaware of what had happened until some time
after the event). In addition, intoxication evidence was relied on to engage additional AOD-specific rape
myths, such as attacking the complainant's character given their history of AOD use, and suggesting the
complainant had failed to behave in a “responsible” rape-preventing manner (e.g. by drinking with men).
In some trials, defence counsel suggested that intoxication was related to the complainant’s fabricated
allegation (i.e. regretting poor “drunken” decision making), and in others, intoxication was proffered as
the reason why the complainant was confused and could not remember having consented. Evidence of
complainant intoxication was also advanced by the defence in some trials as the basis for an “unreliable
evidence” direction (Evidence Act, s. 165).

Lying

The narrative that characterises the rape complainant as a “lying woman” has a very long history (Banet-
Weiser, 2021; Estrich, 1987; Quilter, 2015) and was once solidly embedded in the common law (Quilter,
2011, 2015). Although it no longer has the legal status it once had (i.e. presenting so grave a risk as to
warrant a mandatory corroboration warning (Kelleher v R (1974) 131 CLR 534), we found that an express or
implied suggestion that the complainant was lying in some respect was a very common feature of the trials
examined in this study, occurring in 95% of trials. Sometimes the characterisation was offered in general
express terms during cross-examination:

DC: Madam, | suggest to you, you will say whatever you think helps your story whether it's true
or untrue?

C: | disagree.

Characterisations of the complainant as a liar also featured prominently in defence closing addresses. For
example:

So look, what's happened is this. [The complainant]'s told lie after lie after lie after lie and the
best analogy is the block of Swiss cheese. You get your block of Swiss cheese it's got a number
of holes in it but the problem here is we've now got to the point where there’s just no cheese
left, there'’s just all holes.

In almost three quarters of trials in this study (73%) defence counsel attempted to advance a motive for
the complainant making a false allegation, presumably with a view to making it more likely that the jury
would be persuaded to accept the defence's preferred characterisation of the complainant and their
evidence, or at least regard it as a basis for having a reasonable doubt about the accused's guilt. There
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was a range of “predictable” suggested motives including: revenge for an ended relationship or rejection;

anger at the accused for alleged infidelity; “regretted” consensual sex; and to conceal consensual sex with
another person from a partner/friends/family/local/religious community. We were struck by the range of

suggested motives and, in some instances, their speculative nature, including that the complainant:

- was distraught that her GP (the accused) was leaving their medical practice and relocating;

- wanted her stepfather out of the family home because he had been preventing her from seeing her
boyfriend;

«(and her mother) wanted to “cover their own backsides” in relation to a financial dispute with the
accused;

- wanted her ex-partner “out of the road” so that their children would be returned to her custody;
- aimed to strengthen her application for permanent residency in Australia;

- wanted to “get and keep his attention” (i.e. the accused);

- sought to facilitate reunification with her (estranged) husband and sons;

- was "seeking sympathy” from a former partner, and trying to “preserve the possibility of the
relationship continuing”;

- was attempting to deflect the accused's demands for access to a medical report on a pregnancy
termination;

- wanted to force the police to take action on a non-sexual assault and breach of apprehended
domestic violence order by the accused;

- told a“story [that] had gotten out of hand” and, after being encouraged by a friend to go to the
police, felt she had to go through with it;

« sought to extract financial compensation from the company that employed the accused,;

- wanted compensation from the accused, or victim's compensation, to pay for cosmetic surgery;

-« was trying to cover for the fact that she had used her family's holiday caravan without permission;
- believed the accused had stolen her laptop and glasses;

- wanted academic/special consideration on a university assessment task; and

-« was attempting to “get sympathy” from, and avoid being assaulted by, her girlfriend (with whom she
had had a serious argument shortly before the alleged sexual assault by the two accused).

The impact of these suggestions on jury-decision-making is unknown and we noted above that, in some
cases, the Crown challenged the absurdity of the suggested motive to lie in their closing address. The
impact on complainants should also be considered. In the last-mentioned case, where it was suggested
that the complainant had lied to avoid being assaulted by her girlfriend (referred to in the de-identified
transcript extracts below as “[the witness]"), the complainant responded as follows:

DC: Is it the case ... that you simply made up the complaint to [the witness] to try and get
sympathy or something similar from her?

C: No. ...

DC: It's not the case, is it, that you made this story up so that [the witness] wouldn't beat you?
C: I'm sorry, but I don't know what type of person would lie about something like that. | would
never lie about something as serious as this, ever.

Nonetheless, the defence closing address to the jury included the following:

There's lots of unknowns in this case but one thing that we do know for certain is when ... [the
complainant] made her complaint, her first complaint to ... [the witness], the fight stopped.
That's one thing that we do know for sure and we know that... [the complainant] didn't get hit
or slapped or assaulted that night after she got home by ... [the witness] so if nothing else,
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and as | say, I can't tell you that the complaint was fabricated but if it was fabricated, it certainly
served its purpose of protecting ... [the complainant] from ... [the witness] on that night.

Hearing the complainant’s voice

We reported earlier that evidence-in-chief provided some limited opportunities for the complainant to
tell their story in their own words. We found, unsurprisingly, that cross-examination is an even more
constrained part of the process for complainants giving evidence. Some complainants did attempt to
“push back” against the implications of cross-examination questions — whether those that sought to
highlight departure from the attributes of real rape, or those that suggested that the complainant was
lying, or other stereotypical or upsetting questions asked by the defence. For example:

DC: Why didn't you just get out of the car?

C. Because | was firstly, scared; secondly, intoxicated; and thirdly, had no idea where | was.

DC: But there were people around, | suggest.

C: Ididn't see anyone.

DC: You would assume that a service station would have an attendant, wouldn't you?

C. When you're in that state of fear, you don't think like that. You get frozen. | was frozen.

*

DC: You did not ring triple-000, did you?

C No.

DC: Having, on your version, just been raped?

C. There's a lot of people that never tell police.
However, we observed that the constraints of the question and answer convention of cross-examination,
and the associated power dynamic, could make it very challenging for complainants to answer what was
being put to them. Attempts to “speak up” or explain were sometimes shut down. For example:

DC: Given you have said you only have snippets of memory of the evening, do you accept that
you may have gone to the toilet and don't remember it?

C: Ido, yeah.

DC: Do you accept that you may also have removed the tampon that you had in?

C: For what purpose?

TJ: No. Could you answer the question please.

C: No, | don't accept that one, no. ...

DC: I'm going to return to the propositions that I'm putting to you and ask you if you agree or
disagree okay?

C: Yep.

DC: ... [The accused] starting giving you oral sex. Do you agree or disagree?

C: Disagree.

DC: Your breathing became louder as the oral sex progressed?

C: Disagree.

DC: And [name redacted] came into the bedroom, and you pushed ... [the accused] away and
stood up; do you agree or disagree?

C: Disagree. Just so there’s another question, with the oral sex, was [the] tampon in or tampon
out?

DC: You appreciate, you are under cross-examination?

C: Yeah, sorry.

DC: Which means you have to answer the questions rather than ask; do you understand?
C: Yep.

Prosecutor and trial judge interventions in cross-examination

The adversarial system governing criminal trials in NSW places constraints on the capacity of the judge
and the prosecutor to control or intervene in what defence counsel does during cross-examination
(Hunter et al,, 2021, pp. 218, 261-265). However, the Evidence Act contains a number of tools for doing
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so, including s. 55 (relevant evidence), s. 102 (the credibility rule) and s. 41 (improper questions). It is
important to acknowledge that transcript analysis has limitations as a method for seeking to explain

why a prosecutor or judge acted in a particular way, especially in relation to a failure to intervene. For
example, what we observed as the absence of a Crown objection at a specific point in cross-examination
may reflect a conscious strategic decision that an objection might cause prejudice in front of the jury or
be otherwise counterproductive. Notwithstanding these limitations, there is value in highlighting the sorts
of circumstances in which the Crown objected and the judge intervened during cross-examination of the
complainant.

Crown objections

The majority of trials featured at least one objection from the Crown prosecutor (71%). However, we
observed a variety of practices across the trials, ranging from no objection to regular objections. Overall,
Crown objections during complainant cross-examination were most likely to focus on the form of the
question (rather than on its substantive content), such as: use of compound questions; questions that
were expressed in a confusing way; questions that were vague or lacked specificity or particularity;
questions that mischaracterised the complainant's evidence-in-chief or the contents of earlier statements
(e.g. police statement); or questions that interrupted the complainant before they had finished answering
the previous question. Objections also related to hearsay, questions about another’s thoughts, motives
or intentions, and questions that called for speculation. Although repetition occurred during cross-
examination in a significant number of trials, Crown objections to repetitive questioning were made
infrequently, and typically only when the question had been asked multiple times (and answered by the
complainant). For example:

DC: It's the case that you went down to get your bags. Is that correct?

CP: | object to being asked three times now.

DC: No, | apologise.
In light of our reported finding (above) that cross-examination of complainants often took an expansive
approach to relevance, it is noteworthy that Crown objections based on relevance were relatively rare. This
finding does not carry an implied criticism of prosecutors - noting that where relevance-based objections
were made, it was common for judges to dismiss the objections and allow the question. The following
exchange (which related to a Facebook photo of the accused) is illustrative:

DC: And then again from ... [the accused] down below there is another little picture - do you
remember what that was?

C: That's his display picture on Facebook of him and his son.

DC: It looks like him without a shirt on bending down to his son?

C: Yes.

DC: Did he look good without a shirt on?

C: Oh gosh.

CP: Objection.

TJ: What is the objection?

CP: The relevance.

T): Itis relevant, Il allow it.
It is noteworthy that in some cases, it was the complainant, rather than the prosecutor (or trial judge),
who raised a query about the relevance of a question. For example:

DC: ... So you have a loose singlet top?

C: Yes.

DC: And loose shorts when you arrived?

C: Yes.

CP: Your Honour, I don't think she said a loose singlet top.
TJ: Yes.

DC: It was a question and she agreed.
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TJ: Was it a loose singlet top?

C: It was fitted but it wasn't particularly - / don’t see the relevance of the question, I'm sorry.

TJ: ... if the question is asked | suppose unless there is an objection to it on the grounds of
relevance. Can you remember, was it loose or tight?

C: I'don't remember it being particularly loose or tight.

TJ: Okay. (emphasis added)
Crown prosecutors sometimes objected to cross-examination questions that had a comment or
submission embedded within them, though not necessarily with success. For example:

DC. What I'm suggesting to you is that the reason you're saying you can't remember is because
the version you gave to [the] Detective ... is largely inconsistent with the version you have given
in court?

CP: | object to that. Itis a submission. It is argumentative.
T): 1 will allow it.

Re-examination

Another less confrontational method of Crown engagement with what has occurred in cross-examination
is, consistent with the rules governing re-examination (Evidence Act, s. 39), to use the opportunity to
re-examine the complainant to address aspects of cross-examination considered to be potentially
distressing to the complainant and/or damaging to the Crown case. We observed a number of positive
instances of this practice. For example:

CP: You said when you were asked questions today about making the sounds as if you were
enjoying it?

C: Yes.

CP: Why did you make those sounds?

C: To give him the false impression that I liked it.

Such moments may be important from the point of view of the complainant being given the opportunity
to explain their actions. This is especially important in a context where the chance to “tell their story” is
relatively limited (see above). However, as a further reflection of the variable manner in which trials are
conducted, the opportunity for the Crown to use re-examination to remedy aspects of cross-examination,
was dependent, to some extent, on the actions of opposing counsel and the judge. For example, the
following attempt by the Crown to use re-examination to give the complainant the opportunity to explain
something she had said during cross-examination was disallowed by the judge:

CP: And you said in cross-examination that you were agreeable to all the acts between the two
of you?

DC: | object your Honour.

CP: Your Honour raised in cross-examination.

TJ: That doesn't mean that it's a matter for re-examination.

CP: Well 'm entitled to clarify what she meant by agreeable.

TJ: I think that goes beyond proper re-examination.

CP: Very well. That's the re-examination your Honour.

Trial judge interventions

We observed a wide variety of practices in relation to trial judge interventions, ranging from very low to
relatively high levels of intervention (whether prompted by a Crown objection or self-initiated). Of course,
there is no correct level of judicial intervention: much will depend on the conduct of others, including
counsel and witnesses. There are also individual differences in “judicial style” (Gleeson, 2007, p. 6).

Our focus in this section is to highlight the circumstances in which judges did (or did not) influence the
substance of cross-examination of complainants, whether by disallowing a question or directing that a
question be modified.
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Breaks and adjournments

We found that judges were generally sensitive and effective in the offering of breaks to the complainant
during cross-examination, whether based on duration (i.e. time in the witness box), complainant request,
observed distress or fatigue, or the suggestions of counsel. In one case, regular breaks were used not only
for the complainant's well-being but to protect the “integrity of the proceedings” (specifically, the risk that
the jury would be influenced by frequently seeing the complainant in distress). The complainant broke
down and cried numerous times during her eight days giving evidence (including a long examination-in-
chief and cross-examination), and sometimes tended towards expansive answers that went beyond the
question asked. This led the judge to require the complainant to give a signal when she was becoming
upset so that the CCTV link could be immediately turned off, and to issue several admonitions to the
complainant (e.g. “Just answer the question, please, witness”).

Regulation of questioning

Reflecting on what we found generally about the (formal) courtesy with which defence counsel conducted
cross-examination of complainants, in the cases we analysed it was uncommon for the judge to address
counsel on behaviour or style. In one rare instance, defence counsel was instructed to “dial down the tone
a bit".

While the trial judge exercises control over the questioning of witnesses (Evidence Act, s. 26), and has

a positive duty to disallow improper questions (Evidence Act, s. 41),% it is common practice for a judge
to adjudicate on the acceptability of a question asked if opposing counsel objects to the question. In
practice, we also observed a number of instances of judges “self-initiating” an intervention to disallow
(“reject”) or invite reformulation of, a question - although there was notable judge-to-judge variation in
this approach. The reasons for direct judicial intervention were generally the same as for (successful)
Crown objections: questions that were assessed to be imprecise, inaccurate, confusing, or speculative -
and, therefore, disallowable under s. 41.

The form in which questions were asked was especially scrutinised. Some judges were proactive in
disallowing questions that came with an embedded comment or submission. For example:

DC: What I'm going to suggest to you, ... [the complainant], is that the only time your
stepfather said things to you like, “You're a kind, intelligent and beautiful girl”, was when you
had expressed some concerns that you weren't liked or that your friends wouldn't come over
or expressed some insecurity, which is probably common in young teenage girls, and he'd
respond--

TJ: I reject the question. It contains within it a comment.

However, we observed that the characterisation of a question as containing a comment (appropriate for
closing submissions but not for cross-examination) was selective and partial, and still left defence counsel
considerable scope to effectively make submissions during cross-examination. On one view, many of

the real rape-related questions (discussed above) that featured prominently in complainant cross-
examination (including those suggesting a complainant had failed to act as a “genuine” sexual violence
victim would and/or was lying) could be said to contain a comment or submission, and yet they were
routinely treated as unobjectionable.

Sometimes a judicial intervention reflected the judge’s assessment that, in the context of the wide latitude
extended to counsel during cross-examination, a limit had been reached, such as in relation to repetition
(one of the categories of disallowable questions in s. 41(1)(b)) or breadth of topics (what might be deemed
‘overall' relevance). For example:

29 Section 41(1) provides:
The court must disallow a question put to a witness in cross-examination, or inform the witness that it need not be answered, if the court is of the opinion
that the question (referred to as a disallowable question)—
(a) is misleading or confusing, or
(b) is unduly annoying, harassing, intimidating, offensive, oppressive, humiliating or repetitive, or
(c) is put to the witness in @ manner or tone that is belittling, insulting or otherwise inappropriate, or
(d) has no basis other than a stereotype (for example, a stereotype based on the witness's sex, race, culture, ethnicity, age or mental, intellectual or
physical disability).
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TJ: Your cross-examination ... [DC], is drifting into the territory that is pro - would entitle me to
close it down.

DC: Of course, your Honour.
TJ: The questions of what the puppy was doing is neither here nor there.
DC: May it please, your Honour.

TJ: There's a great deal of detail has been gone over with this witness, it's getting close to the
time when you should put your client’s case to her whether--

DC: I'm about to do that your Honour.

In the following illustration, the judge’s intervention - prompted by a Crown objection to a multiple
compound question - took the form of reformulating the question to go expressly to the heart of what
was being suggested by defence counsel:

DC: You wake up in the morning, the positive effects of alcohol are over, the positive effects of
cocaine are now over, you realise what you did last night was not proper considering what's
going to happen shortly regarding your marriage status and you blame this guy. You blame ...
[the accused].

CP: I object, your Honour. There's at least six questions so far been asked continuum without---

DC: Il break it down. You wake up the next morning, do you agree with this, feeling the
negative side effects of alcohol firstly, don't you?

C: Alittle bit.

DC: And the negative side effects of cocaine. Correct?

C: Yes.

DC: You remember what you did the night before or, to be fair, the very early hours of that
same day, don't you?

C: Yes.

DC: And you're regretting what you've done, haven't you?

C: No.

T: ... [DC)--

DC: I note the time also, your Honour.

TJ: No. | think the question is just this, isn't it ... did you [the complainant] make a false complaint
against the accused because you regretted having consensual intercourse with him the night before?
C: No, I did not.

TJ: I think that's the question you were going to ask, ... [DC].

DC: Your Honour, I'm so grateful for your preciseness.

TJ: Thank you. Would you like to ask another question? You still have time. (emphasis added)

Although it serves to underline a technique of challenging the complainant that was prominent in most
trials in this study (see above), the merit of this judicial intervention is that it cuts through innuendo, puts
the proposition squarely and unambiguously, and gives the complainant a clear opportunity to provide a
categorical denial.

On the topic of relevance, no judge in the trials we analysed could be said to have taken (and enforced)
a narrow or confined conception of relevance, but some were more inclined than others, whether
prompted by a Crown objection or self-initiated, to disallow a question for this reason, or direct defence
counsel to “move on”.

Overall, we found that there was no single mode of trial judge oversight of the substance of complainant
cross-examination, and considerable variation between trials/judges in terms of how questioning by
defence counsel was managed. With some exceptions, we observed only limited use of s. 41 despite the
fact that it imposes a positive duty on the trial judge to disallow improper questions - a finding that aligns
with previous research (Deck et al,, 2022, p. 29).

In one sense, trial-to-trial variation in these respects is entirely predictable, and likely to be reflective of
criminal trials generally. However, in another sense, variability may be seen as a weakness if it means that
some complainants may be more exposed to (unmediated) inappropriate questioning depending on the
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combination of defence counsel, Crown prosecutor and trial judge that they encounter at their trial. The
unpredictability of what complainants are likely to encounter during cross-examination, including whether
they are likely to be “protected” by the judge, may contribute to unease about participating in a sexual
offence trial.

Trial judge summing up and directions to jury

In this section we report our findings on:

- the operation of the two sexual offence-specific “rape myth correcting” directions that were
available during the review period for this study:*° (1) the direction on lack of complaint (CPA, s.
294) (colloquially known as the “delay direction”, first introduced in 1981), and (2) the direction on
differences in the complainant's account (CPA, s. 293A) (introduced in 2018);

- the operation of other jury directions, including their interaction with the above directions,
specifically: the complaint direction, the “single witness” direction and, the motive to lie direction;

- the manner in which the trial judge explained the elements of sexual offences, specifically, the
element of absence of non-consent and the element of knowledge;*" and

« the use of “mid-trial” directions. That is, directions given at the time of the evidence to which they
relate, rather than only during the judge’s summing up to the jury.

Direction on lack of (or delayed) complaint (CPA, s. 294)

This direction is designed to counteract the rape myth (and traditional common law expectation) that
immediate complaint is a hallmark of a genuine complaint, and that delay is suggestive of fabrication
(NSWLRC, 2020, pp. 156-157). Of the 69 trials for which we had access to the summing up, the s.

294 direction was given in 26 trials (38%). This is less than the number of trials during which, on our
assessment, the complainant was cross-examined in a way that suggested delay or “imperfect” complaint
(84%; see above). This discrepancy may be explained by the narrow terms of s. 294 which focuses on
temporal delay, rather than the multiple and wider ways in which a complainant might be challenged

in relation to the asserted incompleteness of their complaint (e.g. did not tell the right person; did not
provide sufficient detail or did not use “correct” terminology).*

In the trials we analysed, the potential influence of the s. 294 direction on jury decision-making was
compromised by two aspects of the manner in which it was typically delivered during summing up. First,
while some judges integrated the direction with the evidence in the case (sometimes referred to as
“fact-based directions” (Clough et al., 2018; VLRC, 2021, p. 446)), it was common for judges to deliver the
direction “stand alone” (i.e. without any reference to the evidence to which it might relate). Secondly, in
most trials in this study, the s. 294 direction was presented as a brief postscript to another direction with
which it is fundamentally in tension - the complaint direction (Judicial Commission of NSW, 2022, [5-010]
- [5-020]), an old common law direction which contains the very problematic assumptions that s. 294 is
designed to counteract (and which the NSWCCA has expressly disavowed (see discussion above of Harper
and Nguyen)): that there is an expected way for a sexual offence victim to react. The most commonly used
form of words for the amalgamated directions was drawn from the version of the Criminal Trial Courts
Bench Book current at the time of the trials in this study:

... if the complainant has not acted in a way you would have expected someone to act after
being assaulted as she described, then that may indicate that the allegation is false but bear

it in mind when considering this issue that there may be good reasons why the complainant
did not raise the allegation immediately following the alleged assault and that a failure to do so
does not mean that the allegation must be false.

30 Five additional sexual offence-specific directions were introduced in 2022 (see now CPA, ss. 292-292E) but were not in operation during the review
period for this study.

31 For sexual offences where the absence of consent is an element of the crime (e.g. sexual assault as defined in s. 611 of the Crimes Act), the Crown must
also prove that the accused knew the complainant was not consenting. The current formulation of knowledge (as amended in 2022) is contained in s. 6THK of
the Crimes Act.

32 The comparable provision ins. 52 of the Jury Directions Act 2015 (Vic) is broader. See generally Quilter, McNamara & Porter (2023a).
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This combination of conflicting directions is likely to be confusing for jurors, and raises doubt about
whether the intention behind the s. 294 direction is being fully realised. In a context where, as reported
above, complainants are still regularly cross-examined about their failure to report the alleged sexual
offence promptly and completely, this is cause for concern.

Differences in account direction (CPA, s. 293A)

We earlier reported that complainants were regularly challenged during cross-examination about
asserted inconsistencies in their accounts of the alleged sexual offence(s). The s. 293A direction is
designed to discourage jurors from assuming that differences are necessarily indicative of unreliability or
fabrication. As noted above, it was available in 34 of the 75 trials in this study, being trials that took place
after 1 December 2018 (when s. 293A commenced operation).

Our assessment is that the s. 293A direction was under-utilised in the trials in this study. It was given in
11 (34%) of the 32 trials in which it was available (and for which we had access to the summing up). We
identified a further 15 cases in which the direction was available and, on our assessment, it was warranted
(i.e. differences in the complainant's account had been raised in evidence and/or submissions) but not
given. On this analysis, the direction was given in only 42% of the cases in which it should have been given.

In a small number of cases the Crown requested the direction and the trial judge declined to give it, but

in a number of other cases there was no indication in the transcripts that s. 293A was even considered.
The relatively recent introduction of the direction (i.e. 1 December 2018) may have contributed to a lack
of familiarity in trials conducted in 2019 (e.g. the judge in a September 2019 trial was not aware of the
direction until alerted by the Crown), but that is not a satisfactory explanation for the under-use of s.
293A. In one case, the Crown prosecutor requested the direction, the defence argued strenuously against
the giving of the direction (including some patently wrong arguments about the sorts of cases for which
the direction is available), the trial judge decided not to give the direction, and the defence counsel went
on to make closing submissions that drew attention to differences in the complainant's accounts as a
basis for doubting her reliability.

As with the delay direction, the potential impact of the “difference in account” direction may also have
been reduced by the fact that it was sometimes not integrated with relevant parts of trial evidence, and
often combined with a version of an old direction that characterises consistency as an indicator of truth
(a position which Crown prosecutors tended to advance in closing where they could) and differences as
suggestive of dishonesty and/or unreliability. For example:

One of the arguments presented by the defence in this case has related to inconsistencies
noted in the evidence of the complainant. And ... [DC] has spelt out a number of these, some
16, she enumerated. The defence case is that the complainant was not telling the truth, that
there were gaps in the account she gave, the various accounts, and there were differences
and inconsistencies in her versions. Now, of course, it is open to you as judges of the facts to
regard these differences and inconsistencies as things which cause you to doubt the evidence
of the complainant, generally or on particular points.

However, experience shows that people may not remember all the details of an event,
including a sexual allegation, in the same way each time; that trauma may affect people
differently and may affect how they recall events; that sometimes there are differences in an
account of a sexual offence, and both truthful and untruthful accounts of an event, including a
sexual offence, may contain differences.

Such "hybrid” directions may leave juries confused as to the significance they should (or should not) attach
to differences between the complainant's trial evidence and their previous accounts.

“Single witness” direction

One of the first important procedural reforms to the law governing sexual offences in NSW was the
abolition of the traditional “corroboration warning” in 1981. That is, removal of the requirement that
a judge direct the jury that it would be “unsafe to convict ... on the uncorroborated evidence” of the
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complainant (originally in s. 405C of the Crimes Act). The legislation has been strengthened over time,

and since 2007 s. 294AA of the CPA has provided that a judge must not direct that “complainants as

a class are unreliable witnesses”, and “prohibits a direction to a jury of the danger of convicting on the
uncorroborated evidence of any complainant”. This should have signalled the end of what is widely known
as a "Murray direction”: that in a case where the Crown case is based on “only one witness asserting

the commission of the crime” their evidence “must be scrutinised with great care” (R v Murray (1987) 11
NSWLR 12, 19). However, the Murray direction persisted, prompting the NSWCCA to say in Ewen [2015]
NSWCCA 117, [140]-[141]:

A Murray direction, based only on the absence of corroboration, is ... tantamount to a direction
that it would be dangerous to convict on the uncorroborated evidence of the complainant.

... If the direction given suggests that merely ... because a complainant’s evidence is
uncorroborated, it would be, on that account, dangerous to convict, it transgresses s. 294AA(2).
The critical aspect of s. 294AA is the substance of the direction that is prohibited. It cannot be
avoided by switching from one linguistic formula (“dangerous to convict”) to another (“scrutinise
the evidence with great care”).

All but four of the trials in this study were conducted post-£wen. In a small number of cases (seven of the
71 post-Ewen decisions), the trial judge refused to give even the “limited Murray direction” requested by
defence counsel, in light of s. 294AA and Ewen. One judge commented that counsel's proposed direction
was “in substance just a different form of words for what Parliament’s prohibited”. However, in a quarter
of trials, a form of Murray direction was requested by the defence® and given by the trial judge, typically
using a slightly modified formulation drawn from the Criminal Trial Courts Bench Book's suggested direction
for cases other than prescribed sexual offences (Judicial Commission of NSW, 2022, [3-610]). For example:

So, in this case, there is only one witness as to the essential facts that are said to have occurred,
and that is the complainant. That evidence is challenged by the accused. You should therefore
look at the evidence of the complainant very carefully before coming to a conclusion as to what, in
fact, occurred over these few days based on her evidence alone.** (emphasis added)

These findings suggest that in the sexual offence trials reviewed for this study there was both trial-to-trial
inconsistency, and a degree of non-compliance with the provisions of the CPA as interpreted by the
NSWCCA2®

“Motive to lie” direction

We noted earlier that it was a common feature of trials in this study for the complainant to be accused of
lying, and that this often involved the defence advancing a purported motive for fabricating an allegation
of sexual violence. It was routine in these cases for the defence to request, and the trial judge to give, a
common law motive to lie direction. For example:

Now, the accused has suggested that [the complainant] had a motive for lying. ... Let me just
remind you that the accused bears no onus to prove a motive to lie. And even if you reject
that motive it does not necessarily justify a conclusion that the evidence of the complainant is
truthful 2

Without questioning the legitimacy of this direction or the importance of respecting the onus of proof, we
offer the following observations. It is well known that one of the things that complainants find distressing
about giving evidence in sexual offence trials is being called a liar, and that this can be made worse when
a credibility-damaging “ulterior motive” is advanced in support of this characterisation (McDonald, 2020, p.
345). The routine availability of the “motive to lie” direction enables defence counsel to continue to employ
the tactic of challenging the complainant in this way, and ensures there is little disincentive for doing so.

33 In some trials the requested direction tended to blur the Murray direction with the unreliable evidence direction (Evidence Act, s. 165).

34 We note that the relevant entry has been modified in the current version of the Criminal Trials Court Bench Book (Judicial Commission of NSW, 2022,
[3-610], as amended by Update 70, October 2022).

35 The Criminal Trials Court Bench Book now contains clearer and stronger guidance on the application of s 294AA in light of Ewen (Judicial Commission of
NSW, 2022, [3-615], as amended by Update 70, October 2022). See also Williams v R [2021] NSWCCA 25.

36 See Judicial Commission of NSW, 2022, [3-635]; Doe v R [2008] NSWCCA 203, [58]; Jovanovic v R (1997) 42 NSWLR 520, 521-522, 535.
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Directions on offence elements

Our assessment is that trial judges did not always outline the elements of the sexual offence in question
in a way that was entirely consistent with how the relevant statutory provisions have been reformed and
interpreted by the NSWCCA. This occurred most commonly in relation to the crime of sexual assault
(Crimes Act, s. 611), the elements of which must be explained with reference to accompanying legislative
provisions (and case law) on consent/non-consent and knowledge (now ss. 61HI-61THK).

For example, on consent and non-consent:

What is then meant by consent? A person consents to sexual intercourse if she freely and
voluntarily agrees to have sexual intercourse with another person. That consent can be
given verbally or expressed by actions. Similarly, absence of consent does not have to be in
words. It also may be communicated in other ways such as the offering of resistance, although
this is not necessary, as the law specifically provides that a person who does not offer actual
physical resistance to sexual intercourse is not, by reason, only of that fact, to be regarded as
consenting to the sexual intercourse. Consent that is obtained after persuasion is still consent,
provided that ultimately, it is given freely and voluntarily. (emphasis added)

On the “no reasonable grounds for believing” form of knowledge:

So, the Crown has to prove beyond reasonable doubt one of two facts before you can find the
accused guilty: either that [the accused] didn't honestly believe that she was consenting; or,
even if he did have an honest belief that she was consenting, that there were no reasonable
grounds for believing that [the complainant] consented to the sexual intercourse.

In our assessment, both of these explanations, observed in trials in this study, are problematic. In its focus
on resistance and persuasion, the former is out of step with the letter and spirit of the legislation that

was operative at the time. The latter mischaracterises the Crown’s obligation to prove knowledge of non-
consent by evoking the old common law language of “honest belief” and by suggesting that the inquiry as
to no reasonable grounds was a purely objective test (see Lazarus [2016] NSWCCA 52). In both instances,
the wording was drawn from suggested directions which, at the time, were contained in the Criminal Trial
Courts Bench Book.”’

Mid-trial directions

Noting that the available evidence suggests that a “corrective” direction is most likely to have its desired
effect if jurors have the benefit of it at the time they are hearing and processing the evidence in question
(see the research discussed in Quilter, McNamara & Porter, 2022), neither ss. 294 or 293A directions
was given mid-trial (i.e. at a point contemporaneous with the giving of the relevant evidence or asking of
the relevant question) in any of the trials in this study. In fairness, we note that during the review period
there was nothing in the CPA to require or expressly encourage the giving of these directions mid-trial,
though there was nothing to prevent a judge from doing so (or a Crown prosecutor submitting that the
judge should do so). When it came to a different set of directions - those concerned with the rights of
the accused - judges regularly gave them at the time of the relevant evidence or event, consistent with
NSWCCA authority on the question of timing (Qualtieri v R (2006) 171 A Crim R 463; Sanchez v R (2009)
196 A Crim R 472; Rv DBG (2002) 133 A Crim R 227). This included the direction, required by CPA s.
294B(7), that evidence via alternative arrangements (typically in a remote location by way of CCTV) is
standard procedure and that the jury should not “draw any inference adverse to the accused person or
give the evidence any greater or lesser weight because it is given by those means...". We note that this
direction (and the diligence with which it was given in trials in this study) is a consequence of one of the
accommodations offered to complainants in sexual offence trials. In a number of trials, the judge went
further than strictly required and directed the jury, at the commencement of the complainant's evidence,

37 We note that the relevant entry has been modified (improved) in the current update of the Criminal Trial Courts Bench Book (Judicial Commission of NSW,
2022, [5-820]). For example, the foregrounding of resistance as evidence of non-consent has been removed.
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not to draw any inferences adverse to the accused about the presence of a support person.®® Our point is
that there appeared to be a sharp contrast between the (appropriate) urgency associated with the giving
of jury directions motivated by the accused's rights to a fair trial, and the practice of only giving those
directions designed to correct rape myths and misconceptions at the end of the trial, if at all.

DISCUSSION

The findings of this study suggest that although discrete reforms to specific aspects of the criminal trial,
such as alternative arrangements for giving evidence (CPA, s. 294B) and restrictions on sexual experience
evidence (now CPA, s. 294CB), are generally working as intended, these measures have not significantly
changed the substance of how sexual offence trials are conducted, including how the Crown frames its
case, and in particular, how complainants are cross-examined by the defence.® Trial features which are
known to adversely impact on the experience of complainants continue to operate - largely untouched
by the multiple “progressive” reforms that have happened around them. Our analysis of 75 recent sexual
offence trials in NSW suggests that the archetype of the “perfect” (real or genuine) victim is still very
prominent in the framing of sexual offence trials. This is in spite of the fact that countering associated
myths and stereotypes has been a central theme of statutory reform, and in the face of repeated
pronouncements by the NSWCCA (mentioned above) discrediting stereotypical assumptions about how
complainants in sexual offence matters should behave.

We observed several instances of good practice consistent with the wider spirit and intention of law
reform since the 1980s (NSW Department for Women, 1996), such as: judges’ insistence on pre-trial
adjudication of the admissibility of proposed sexual experience evidence; a judge’s intervention
encouraging defence counsel to adopt a more sensitive approach to questioning the young adult
complainant; a Crown prosecutor’s closing submissions that challenged rape myths that had been
advanced by the defence; another Crown’s closing that presented a strong account of consent as free
and voluntary agreement; and a defence lawyer’s clear and fair approach to the rule in Browne v Dunn
during cross-examination of the complainant. However, these were isolated and uneven. They offer no
basis for reassuring a prospective complainant about what their trial experience will be like (including the
range of topics on which they will be questioned), and no foundation for concluding that sexual offence
trials have been meaningfully transformed. In fact, returning to re-read the Heroines of Fortitude report
(NSW Department for Women, 1996) after we completed the analysis of the transcripts in this study was
sobering. Much of what we discovered from reading transcripts from trials conducted in recent years
mirrored what had been discovered from listening to audio recordings of trials from the mid-1990s. Rape
myths and stereotypes including a need for recent complaint, physical resistance and injury, evidence

of complainant distress and consistency of accounts, continue to underpin the Crown case and many
aspects of the way in which complainants are cross-examined. In cross-examination, complainants

are routinely accused of lying and of having failed to behave in the way that a genuine victim of sexual
violence would act.

Our findings on the treatment of relevant evidence are also illustrative. We do not presume to pass
judgment on how relevance was operationalised in individual trials - not least because a variety of
strategic considerations might be at play that are not discernible on the face of transcripts. However, it
is important to consider the implications of our finding that complainants were regularly subjected to
questioning that extended considerably beyond the specifics of the events that were the basis of the
sexual offence charges in question. Testing of the complainant's evidence is entirely appropriate, but our

38 Ajury direction about a support person as “standard procedure” is only legislatively required where the witness is a vulnerable person (CPA, s. 306ZI(3)).
39 We are conscious that some of the trial features about which we have raised concerns in this report are not necessarily unique to sexual offence trials
but are associated with criminal trials generally (e.g. question and answer examination format, highlighting of witness inconsistencies, challenging the credi-
bility of a witness in cross-examination, including by accusing them of lying). Nonetheless, we draw attention to them, and suggest they may warrant further
attention, because of the particular issues they raise for the criminal justice system experience of sexual offence complainants, and the important policy
objective of improving that experience.
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findings suggest that questioning often blurs into testing of the complainant themselves. The latter is
likely to be distressing for complainants - contributing to the sense that they are on trial - and, at least in
some instances, it provides a platform for connecting the complainant with negative stereotypes relied
upon to support a defence narrative of lying or consent or both (see Cossins, 2020, Ch. 8; McDonald,
2023, Ch. 6; McGlynn & Westmarland, 2019; Zydervelt et al,, 2017). Our findings on the adjudication of
relevance suggest that attempts to further transform sexual offence trials will require reconsideration of
how relevance is assessed when it comes to the sorts of questions which complainants are expected to
answer.

Our findings suggest that the problem is not that counsel are failing to follow evidentiary rules on
relevance (or the credibility rule), nor that judges are failing to enforce them, but that the rules, as
traditionally understood and interpreted (/MM v The Queen [2016] HCA 14, [39]; R v SG [2017] NSWCCA
202, [29]; R v Le [2000] NSWCCA 49, [19]; Odgers, 2022, pp. 335, 900) allow defence counsel to range
over very wide terrain, if they so choose. This study confirms that the terrain continues to include topics
underpinned by outdated and discredited rape myths and stereotypes, and negative inferences about
the complainant's character, integrity and credibility. Consequently, while the language and tone of cross-
examination may have generally changed for the better since the 1970s (see Law Reform Commissioner
(Vic), 1976, p. 9; Featherstone, 2021, Ch. 2), and a small number of topics are now off limits (i.e. “sexual
reputation” and, with exceptions, “sexual experience”), complainants are still routinely questioned in
ways that place them at the centre of intense scrutiny and judgment that is underpinned by rape myths
and associated assumptions about the attributes of a real rape (Estrich, 1987). Alimost 50 years ago the
Victorian Law Reform Commissioner (1976, p. 9) observed:

Sometimes ... the right to cross-examine is exercised at oppressive length or in an intimidating
fashion so that ... [the complainant] is made to feel that she is the person on trial. ... Where the
accused is acquitted ... her emotional trauma is likely to be greatly increased by a feeling that
she has been branded as a liar or as promiscuous.

Today, the complainant can be confident that they will not be accused of promiscuity (given the
protections of CPA, s. 294CB), but our findings suggest that they are still very likely to be accused of going
so far as to fabricate an allegation of a serious sexual offence in pursuit of an ulterior motive (i.e. “branded
as a liar”).

A transcript analysis study provides only limited direct insight into how complainants experienced the

trial features documented in this report. However, we think it is likely that being questioned about past
substance use or history of mental iliness, and being accused of fabricating a sexual offence allegation, is
disorienting, embarrassing and distressing. Such features of participating as a witness in a criminal trial
are likely to contribute to the negative experiences reported by complainants (Campbell et al., in press;
McDonald, 2020).

The continued influence on sexual offence trials of the concept of real rape is also illustrative of limited
practical change, despite significant formal legislative reform of the law on substantive criminal offences,
criminal procedure and evidence. Although concerted attempts have been made to shift law and practice
from its problematic common law history, our findings suggest that Crown and defence counsel continue
to see strategic value in evoking aspects of the concept of real rape including framing the case by the
presence or absence of criteria such as immediate complaint and physical resistance. We note that there
is little in NSW law to stop this occurring. Provisions like s. 6THI(4) of the Crimes Act (“A person who does
not offer physical or verbal resistance to a sexual activity is not, by reason only of that fact, to be taken to
consent to the sexual activity”), and s. 294(2) of the CPA (which provides for a jury direction that “delay in
complaining does not necessarily indicate that the allegation that the offence was committed is false”),

do not prohibit questions that seek to evoke the very rape myth that the legislation sets out to correct. It
might have been assumed that such practices would diminish over time - noting that the two statutory
provisions referred to above were both first introduced in 1981 (Crimes (Sexual Assault) Amendment Act).
The findings of this study suggest that this has not occurred.
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Although the non-representative nature of the sample for the study precludes generalisation, our finding
on the regularity with which the complainant was accused, during cross-examination, of fabricating their
allegation of having been the victim of a sexual offence warrants discussion, particularly in light of the fact
that it has been estimated that only approximately 5% of sexual assault complaints to police are false
(Ferguson & Malouff, 2016; Tidmarsh & Hamilton, 2020). Historically, the “risk” of the “lying complainant”
was one of the most potent (and now notorious) influences on the rules and practices governing sexual
offence trials, manifested in a requirement for corroborating evidence. In 1976, the Victorian Law Reform
Commissioner (1976) endorsed the view that “there is sound reason for requiring corroboration in the
case of all sexual offences because ‘these cases are particularly subject to the danger of deliberately
false charges resulting from sexual neuroses, fantasy, spite, or simply a girl's refusal to admit that she
consented to an act of which she is now ashamed” (quoting Glanville Williams, 1963, pp. 158-60). The
frequency and nature of lying accusations (and associated motives) in the trials in this study suggest

that despite the transformation of the law on corroboration (i.e. corroboration requirement abolished,
corroboration warning prohibited (CPA, s. 294AA)) vestiges remain - manifested in the continued use of
a single witness (modified Murray) direction - and the underlying myth continues to animate defence trial
strategy and cross-examination practice. This is likely to contribute to the negative experience of many
complainants.

Another vivid illustration of how little has changed was the troubling practice, observed in the majority of
trials in our study, of trial judges giving both an old complaint direction and a new delay direction, often
immediately in succession. In 1996, the authors of Heroines of Fortitude rightly observed, having detected
a similar practice, that it “effectively waters down or cancels out the effects” of the statutory direction
that was expected to break the assumed nexus between immediate complaint and truth (or delay and
fabrication) (NSW Department for Women, 1996, pp. 213-214). Almost 30 years later, we find ourselves
making the same point. We take up the need for a wholesale review of jury directions in sexual offence
trials below.

Although it is not a formal source of law, it is clear that the NSW Judicial Commission’s Criminal Trial Courts
Bench Book is widely used and influential as a guide to aspects of trial process, including the words used
by judges in their summing up and directions to the jury. We found that it was the source of some of

the words spoken by trial judges that we have assessed as problematic - most notably regarding proof
of non-consent and the element of knowledge, and complaint evidence. We note that the Bench Book

is regularly updated, and that Update 71 (December 2022) made a number of improvements in these
respects. An additional area that could be reviewed is strengthening the explanation of the s. 578A
prohibition on publication of the complainant’s name and anything that could identify them, by including
a statement that the prohibition “does not depend on a court order”,* and reference to Carrington v R
[2021] NSWCCA 257.

Our findings on the limited opportunities afforded to complainants in most trials to “tell their story” stem
to a large extent from the adversarial system and rules of evidence, including those which generally
preclude witnesses from expressing opinions, beliefs or assumptions (Evidence Act, s. 76). However, given
the primary concerns of this project regarding complainant experience, these findings are important -
especially in the context of what is known about the “justice gap” (Cossins, 2020; Temkin & Krahe, 2008)
and its relationship to victim-survivors being denied the opportunity to tell their story and be heard
(McGlynn & Westmarland, 2019).

Although we have reported a number of recurring features of the trials observed in this study it is
important to recognise the differences that we observed across trials. These differences serve to remind
that although all trials are conducted according to the same rules, a great deal of autonomy is exercised
by judges, prosecutors and defence counsel. If the goal is to create an environment in which complainants
can be confident that they will not only be treated with respect, but that they will not be exposed to unfair
scrutiny and judgment, then a more systematic approach to producing change is required. We recognise

40 This phrase currently appears only in a separate section of the Criminal Trial Courts Bench Book, in an archived paper at [10.530].
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that this is a sensitive topic in light of considerations such as judicial independence, the rights of an
accused person to the presumption of innocence and a fair trial, and the associated tradition of rigorous
and wide-ranging cross-examination of Crown witnesses. However, we believe it is important to confront
the disconnect between the prevailing narrative of progressive law reform and incremental improvement
over 40 years in relation to sexual offences, and the practical reality that core features of sexual offence
trials have remained unchanged.

To be clear, this is not primarily a problem of recalcitrance (or ignorance) on the part of judges and
lawyers. Where a change has been legislated, this study shows that (with some limited exceptions) the
change has been operationalised (e.g. closed courts, complainants giving evidence via CCTV, directions
that there may be good reasons for delay in reporting a sexual crime). Rather, the problem is that the
reforms of the last 40 years have attempted only modest incursions into the essence of what makes
sexual offence trials so traumatic for many complainants, including the adversarial nature of proceedings,
the breadth and sensitivity of topics complainants might be asked to address, the absence of substantive
barriers to the evocation of rape myths and stereotypes, and the length of time for which complainants
might be examined. These are features that may not be susceptible to further improvement via legislative
reform alone. Below we discuss an alternative path to changing sexual offence trial practice: the use of
pre-trial “ground rules” hearings.

It is common to speak of the experience of being cross-examined as an “ordeal” and to identify the risk
that the experience will re-traumatise a sexual offence victim-survivor (Ellison & Munro, 2017; Haskell &
Randall, 2019; McDonald, 2020; VLRC, 2021). That the complainant will be tested is an unavoidable and
legitimate feature of the trial process. What we have found, however, is that, in the trials in this study,
complainants were regularly tested in multiple ways - that extend beyond the parameters of the specific
event that the Crown asserts constituted sexual assault or indecent assault (or another sexual offence)
- and these are frequently underpinned by one or more real rape attributes. Complainants sometimes
faced lines of inquiry during cross-examination that were mutually inconsistent. This may or may not
strategically disadvantage the defence in terms of trial outcomes (depending on whether the illogic is
registered by the jury) but, either way, this feature is likely to contribute to the complainant's confusion
and upset, and sense of being under siege. These are not the sorts of harms that can be alleviated by
(nonetheless important) strategies like optimising facilities for remote location/CCTV evidence (NSW
Government, 2022), or amending the elements of sexual offences, or expanding the number of myth-
correcting jury directions (NSW Government, 2021; Crimes Act, Div 10, Sub-div 1A; CPA, ss. 292-292E).

In the trials analysed in this study there was very little about the substantive manner in which cross-
examination is conducted (including the heavy emphasis on accusations of lying) that could be regarded
as coming near being trauma-informed (see Cossins, 2020, Ch. 11; Ellison & Munro, 2017; Skellington Orr
& Wilson Smith, 2022, p. 33f).

Further improving the complainant experience

One possible conclusion from the findings of this study (and the limited improvement since the last major
study in the mid-1990s (NSW Department for Women, 1996)) is that the limits of what is possible when it
comes to transforming the criminal trial experience for complainants may have been reached, and that it
may be time to pursue alternative approaches, such as specialist courts or alternative restorative justice-
oriented mechanisms (see Law Commission (UK), 2023, Ch.13; Munro, 2023; VLRC, 2021, Ch. 9). However,
this study suggests that further steps can and should be taken to more substantively transform the
criminal trial, to further reduce the influence of rape myths on sexual offence trials, and to better protect
complainants from inappropriate lines of questioning. We suggest that consideration be given to four
inter-related measures that address the substantive conduct of sexual offence trials:

1. a modified approach to framing the Crown case, with a greater focus on consent as a free and
voluntary agreement, reduced reliance on real rape attributes and associated evidence, and more
space for the complainant's voice;
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2. amore robust and restrictive approach to the admissibility of evidence about the complainant and
their actions;

3. areview of all jury directions used in sexual offence trials; and

4. the introduction of ground rules hearings for all sexual offence trials.

While these suggestions align with findings and reform proposals arising from other recent scholarship
and research (e.g. Cossins, 2020, Ch. 12; McDonald, 2020, pp. 490-493), we recognise that none of them
is straightforward and they are all likely to attract keen debate. We also recognise that attempts to reduce
the influence of problematic rape myths and stereotypes in trials must be allied to efforts to reduce their
prevalence in the wider community (Minter et al., 2021; Tidmarsh & Hamilton, 2020). Nonetheless, we
submit that these suggestions warrant consideration and further investigation in light of the findings of
this study.

1) Changes to composition of Crown case

Despite statutory reforms and NSWCCA pronouncements designed to shift trials away from stereotypes
about how sexual offence victims are expected to behave, this study found that the Crown case is often
framed in accordance with such myths by highlighting the ways in which the complainant met these
expectations. We acknowledge that prosecutors may have what they regard as sound reasons for so
doing, including established individual practice and habit, organisational culture, time pressures which
may militate against the development of alternative approaches, and trial-specific strategic considerations.
Nonetheless, the framing of cases around evidence (where available) of immediate complaint,
complainant distress, physical and verbal resistance and injuries, and focus on what the complainant was
wearing and how they were acting prior to the alleged sexual offence (including through scrutiny of CCTV
footage), tends to consolidate rather than disrupt deeply embedded assumptions about a genuine victim.
They also lay the foundation for well-trodden lines of cross-examination: the complaint was delayed; there
was no real resistance; apparent distress was fabricated etc. In addition, these (traditional) foci fail to place
at the centre of the Crown case what should be the central question in most trials: was there free and
voluntary agreement to the sexual activity?

We recognise that the suggestion that prosecutors have a role to play in transforming how sexual offence
trials are conducted may be challenged, including because framing the Crown case involves anticipating
what matters will be put in issue by the defence. Nonetheless, in light of the clear trajectory of statutory
reforms (including jury directions) towards the reduction of rape-myth influences in sexual offence

trials we contend that there is an implied obligation on Crown prosecutors to actively contribute to the
intended transformation. In the adversarial system, prosecutors are uniquely placed to do so. We believe
that the findings of this study support the suggestion that prosecutors can play a greater role in shifting
the focus of sexual offence trials.

We offer three suggested modifications to the way in which the Crown case is presented. We recognise
that their viability is closely related to the need for further reform of the parameters of complainant cross-
examination (which we address below).

First, examination-in-chief should be conducted in a way that provides more opportunity for complainants
to tell their story in their voice. To that end, the Crown should, wherever possible, apply to have the
complainant give evidence in narrative form (Evidence Act, s. 29(2)), though we recognise the need for
careful management of this approach to minimise the risk that the complainant's evidence might extend
beyond admissible evidence. Alternatively, greater use could be made of open-ended questions (including
“cued recall” questions (Powell et al., 2022)). We note that this study identified a number of instances of
Crown prosecutors already using the open-ended question technique with no or minimal objections from
defence counsel.”!

41 The open-ended format is already widely recognised as best practice for questioning ‘vulnerable’ witnesses (i.e. children and persons with a cognitive
impairment (Australian Institute of Judicial Administration, 2020, pp. 50, 148; Powell et al., 2022)), and it has been suggested that all sexual offence trial com-
plainants should have access to measures and practices previously introduced for ‘vulnerable’ witnesses (e.g. Cossins, 2020, Ch. 11; Deck et al., 2022).
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Secondly, consideration should be given to limiting the scope of evidence that is led so as to exclude
unnecessary “routine” evidence, rather than continuing to take the wide approach to “relevance” that

we observed in trials in this study (and which is facilitated by the current interpretation of s. 55 of the
Evidence Act). A more selective approach might involve: limiting the introduction of DNA and medical
evidence unless the identity of the accused or the occurrence of the relevant sexual acts are in question;
limiting the introduction of CCTV and social media/text message evidence unless it actually goes to facts in
issue (e.g. video footage that captures the acts constituting the alleged sexual offence); generally avoiding
questions about the complainant’s attire; avoiding detailed questions about the specifics of sexual acts,
unless these are directly relevant to the charge and/or the occurrence of the relevant sexual act is denied
by the accused. Relatedly, detailed questioning about body parts (particularly genitalia) and insistence on
‘formal’ terminology should generally be avoided.

Thirdly, the essential components of the Crown case should be reimagined. The central concept of “free

and voluntary agreement” should occupy a more prominent place.* Questions and language that focus

on resistance should be abandoned. Serious consideration should be given to avoiding leading evidence
underpinned by stereotypes or assumptions about how sexual assault victims should behave, including

questions about complaint, distress, resistance, injury and consistent accounts.

2) Closer scrutiny of the relevance of evidence and the admissibility of credibility evidence

Current interpretation of evidence laws of general application on relevance and credibility are not
preventing complainants in sexual offence trials being asked questions that mobilise rape myths and
engage conceptions of what a real rape looks like. These practices are inconsistent with the trajectory of
sexual offence law reform. Our findings suggest that a narrower category of relevant evidence (Evidence
Act, ss. 55-56) and a more restrictive approach to the cross-examination exception to the “credibility
rule” (Evidence Act, ss. 102-103) may be necessary. We recognise that in a context where the status

quo involves wide parameters of admissible evidence available to the defence in a criminal trial (Green

(a pseudonym) v The Queen [2015] VSCA 279, [34]), these are complex issues and reform would need

to be approached with caution. However, our findings suggest that the cross-examination practices
documented in this report will continue unless evidence admissibility rules are changed or applied
differently. Without further change of the sort suggested here, complainants in sexual offence trials will
continue to endure unfair and traumatising scrutiny, including routine accusations of fabrication. Existing
restrictions on the admissibility of evidence about the complainant's sexual reputation or experience (CPA,
s. 294CB) cannot be the only “brake” on the scope of cross-examination, and are no substitute for a wide-
ranging and rigorous approach to scrutinising the prior issue of relevance.® They may, however, be of
assistance in framing a more discerning approach to regulating the subject matter of cross-examination
of complainants in sexual offence trials (see Cooper, 2022).

3) Review of jury directions

Over decades and in accelerated form in recent years (Cooper, 2022; Quilter, McNamara & Porter, 2022),
considerable faith has been placed in legislated jury directions to reduce the influence of rape myths on
sexual offence trials, and jury decision-making in particular. Whether jury directions “work” in the manner
intended remains a manner of some debate (Chalmers, Leverick & Munro, 2021; Ellison & Munro, 2015;
NSWLRC, 2020, [8.37]-[8.40]; VLRC, 2021, [20.22]) and requires ongoing monitoring. The latter is especially
true now that the number of sexual offence trial-specific directions available in NSW has increased from
two to seven (CPA, Pt 5, Div 1, Subdiv 3-4). The findings of this study lead us to suggest that the suitability
of old common law directions for contemporary sexual offence trials, particularly the directions on
‘complaint evidence' in their various forms (Judicial Commission of NSW, 2022, [5-020]), should also be
reviewed. Jurors should not be faced with back-to-back directions that offer diametrically opposed sets of
guidance on important matters such as what to make of the suggestion that the complaint was delayed,
or that their evidence contained inconsistencies.

42 For offences committed on or after 1 June 2022, so too should the new “affirmative consent” standard that modifies the fault element of knowledge
(Crimes Act, s. 6THK(1)(c), (2): “a belief that the other person consents to sexual activity is not reasonable if the accused person did not, within a reasonable
time before or at the time of the sexual activity, say or do anything to find out whether the other person consents to the sexual activity”).

43 In Rv Burton [2013] NSWCCA 335 Simpson J found that where a party seeks to admit evidence, adjudication under the sexual experience provisions is
not required unless the evidence has first been assessed as meeting the test for relevance.
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The CPA now expressly provides that judges may give applicable sexual offence trial directions at any
time during a trial and more than once (ss. 292(4), 293A(2A), 294(2A)). Consideration should be given to
strengthening the statutory language so that a direction must be given if raised by the evidence, at the
time the evidence is raised (“as soon as is practicable”), and with or without a request from the Crown or
submissions from counsel (see s. 52 of the Jury Direction Act 2015 (Vic)). The language of the CPA s. 294
should also be amended to clarify that its use is not limited to suggestions of temporal delay, but that it
applies also to other suggestions that the complaint was somehow deficient (such as that the complaint
was made to the wrong person, or did not use the expected language). Finally, we observed integrated
jury directions being used by some judges in trials in this study, with anticipated benefits for juror
comprehension and education (VLRC, 2021, pp. 446-447). Consideration should be given to promoting
integrated directions as best practice in sexual offence trials.

4) Ground rules hearings

Ground rules hearings (GRHs) are a pre-trial procedure introduced or trialled in a number of jurisdictions
in recent years for sexual offence trials where the complainant is a child or cognitively impaired adult. For
example, they form part of the NSW Child Sexual Offence Evidence Program (CPA, Part 29). In essence,
GRHs are an opportunity to discuss and decide how the complainant will be questioned by counsel, with a
view to eliciting reliable evidence and minimising distress. In 2021, the VLRC recommended that GRHs be
adopted for all sexual offences:

To ensure complainants are respected when giving evidence ... and are able to provide the
best quality evidence, the Criminal Procedure Act 2009 (Vic) should be amended to require, in
the absence of the jury and before the complainant is called to give evidence, that the judicial
officer, prosecution and defence counsel discuss and agree to: a. the style and parameters
of questioning so that questioning is not improper or irrelevant; b. the scope of questioning
including questioning on sensitive topics and evidence to reduce re-traumatisation; c. the
preferences and needs of complainants. (VLRC, 2021, p. 463, Rec 84)

The Victorian Government has acted on the VLRC's recommendation. The justice Legislation Amendment
(Sexual Offences and Other Matters) Act 2022 (Vic) made relevant amendments to the Criminal Procedure Act
2009 (Vic). These amendments will mandate GRHs for complainant witnesses in sexual offence trials (s.
389B(3)(b)).*

The Dorrian Review in Scotland also recommended GRHs for all sexual offence trials (Lord Justice
Clerk's Review Group, 2021, pp. 39-41, Rec 1(0)); and in April 2023 the Scottish Government introduced
legislation that will, inter alia, implement this recommendation (Victims, Witnesses, and Justice Reform
(Scotland) Bill; Scottish Government 2023).

We suggest that consideration be given to introducing a system of mandatory GRHs for all sexual offence
trials in NSW. We acknowledge that the resource implications of this proposal will need to be considered.
In addition, the form and parameters of GRHs should be the subject of discussion and consultation, but
we emphasise that the findings of this study support a robust exercise, including scrutiny of proposed
cross-examination questions for relevance and reliance on rape myths. GRHs may also be valuable in
framing the Crown case (on matters such as whether routine forms of evidence like DNA and other
medical evidence are strictly necessary) and will also allow trial judges to be on advance notice about the
need for one or more of the sexual offence trial-specific jury directions in Part 5 of the CPA at the time the
relevant evidence is adduced.

44 These amendments came into force on 30 July 2023.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH 40



TRANSCRIPT ANALYSIS OF NSW SEXUAL OFFENCE TRIALS

ACKNOWLEDGEMENTS

We thank the Chief Judge of the District Court of NSW, Justice Derek Price AM, for granting permission
for us to access trial transcripts. We also thank Judicial Registrar James Howard and Ms Lisa Freeman for
facilitating identification and delivery of transcripts.

Thanks to Jackie Fitzgerald, Suzanne Poynton and Alana Cook at BOCSAR, for support and guidance at all
stages of the project.

We thank the other members of the Research Team, Melissa Porter and Sarah Croskery-Hewitt, who
provided excellent research assistance.

Finally, we acknowledge the complainants in the sexual offence trials examined in this report. Although
their names have been anonymised to ensure confidentiality and to protect privacy we are acutely aware
that their stories are at the heart of this report and their voices are present in (anonymised) quotes from
transcripts.

The larger study of which this report is a part is supported by an Australian Research Council Discovery
Project Grant (DP200100101).

REFERENCES

Adler, Z. (1982). Rape—The Intention of Parliament and the Practice of the Courts. Modern Law Review,
45(6), 664-675.

Angiolini, E. (2015). Report of the independent review into the investigation and prosecution of rape in London,
30 April 2015. Retrieved from https://www.cps.gov.uk/sites/default/files/documents/publications/dame_
elish_angiolini_rape_review_2015.pdf

Australian Bureau of Statistics. (2023). Crime Victimisation, Australia, 2021-22, 22 February. Retrieved from
https://www.abs.gov.au/statistics/people/crime-and-justice/crime-victimisation-australia/latest-release

Australian Institute of Family Studies. (2017). Challenging misconceptions about sexual offending: Creating
an evidence-based resource for police and legal practitioners. Retrieved from https://aifs.gov.au/sites/default/
files/2022-12//vicpol-sxa-fact-finder_July2017-updated%20Dec2022.pdf

Australian Institute of Health and Welfare. (2019). Family, Domestic and Sexual Violence in Australia:
Continuing the National Story 2019. Report, Cat No FDV 4, 5 June. Retrieved from https://www.aihw.gov.au/
reports/domestic-violence/family-domestic-sexual-violence-australia-2019/contents/summary

Australian Institute of Judicial Administration. (2020). Benchbook for Children Giving Evidence in Australian
Courts. Retrieved from https://aija.org.au/publications/bench-book-for-children-giving-evidence-in-
australian-courts-updated-2020/

Australian Law Reform Commission. (2005). Uniform Evidence Law. Report 102. Retrieved from https://
www.alrc.gov.au/publication/uniform-evidence-law-alrc-report-102/

Australian Women Against Violence Alliance. (2017). Sexual Violence: Law Reform & Access to Justice, Issues
Paper, 17 May 2017. Retrieved from https://awava.org.au/wp-content/uploads/2018/02/AWAVA-Sexual-
Violence-issues-paper-17-May-2017.pdf

Banet-Weiser, S. (2021). ‘Ruined' lives: Mediated white male victimhood. European Journal of Cultural
Studies, 24(1), 60-80.

Bingham, A., & Witkowsky, P. (2021). Deductive and inductive approaches to qualitative data analysis. In C.
Vanover, P. Mihas &]J. Saldafia (Eds), Analyzing and interpreting qualitative data: After the interview (pp. 133-
146). Sage.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH 4]



TRANSCRIPT ANALYSIS OF NSW SEXUAL OFFENCE TRIALS

Bright, S., Roach, C,, Barnaba, L., Walker, S., & Millsteed, M. (2021). Attrition of sexual offence incidents
through the Victorian criminal justice system: 2021 Update. Crime Statistics Agency. Retrieved from https://
www.crimestatistics.vic.gov.au/research-and-evaluation/publications/attrition-of-sexual-offence-incidents-
through-the-victorian

Brown, D., Farrier, D., McNamara, L., Steel, A, Grewcock, M., Quilter, J., Schwartz, M., Anthony, T., &
Loughnan, A. (2020). Criminal Laws: Materials and Commentary on Criminal Law and Process of New South
Wales (71 ed). The Federation Press.

Burgin, R. (2019). Communicating Consent: Narratives of Sexual Consent in Victorian Rape Trials. PhD Thesis,
Monash University.

Burgin, R. (2018). Persistent Narratives of Force & Resistance: Affirmative Consent. British Journal of
Criminology, 59(2), 296-314.

Campbell, E., Lockie, F,, Ellard, R., Gale, L., Hew, E., Young, S., Thyssen, K., Caruana, C., Ogilvie, K., Woolley,
D., & Took, G. (in press), 'This is my story. It's your case, but it's my story." Interview study: Exploring justice
system experiences of complainants in sexual offence matters. Sydney: KPMG Australia and Melbourne:
Centre for Innovative Justice.

Carline, A, Gunby, A., & Murray, J. (2020). Rape and the Criminal Trial: Reconceptualising the Courtroom as an
Effective Assemblage. Palgrave Pivot.

Caruso, D. (2012). Proposed reforms for the cross-examination of child witnesses and the reception and
treatment of their evidence. Journal of judicial Administration, 21, 191-236.

Chalmers, J., Leverick, F., & Munro, V. (2021). The provenance of what is proven: Exploring (mock) jury
deliberation in Scottish rape trials. Journal of Law and Society, 48(2), 226-249.

Clough, J.,, Spivak, B., Ogloff, ], Tinsley, Y., & Young, W. (2018). The Judge as Cartographer and Guide: The
Role of Fact-Based Directions in Improving Juror Comprehension. Criminal Law Journal, 42(5), 278-297.

Cooper, J. (2022). Judges as myth-busters: a re-examination of jury directions in rape trials. Griffith Law
Review, 31(4), 485-512.

Cossins, A. (2020). Closing the Justice Gap for Adult and Child Sexual Assault: Rethinking the Adversarial Trial.
Palgrave Macmillan.

Craig, E. (2018). Putting Trials on Trial: Sexual Assault and the Failure of the Legal Profession. McGill-Queen’s
University Press.

Daly, E. (2021). Court observations of English rape and sexual assault trials: an intersectional analysis. Doctoral
thesis, Anglia Ruskin University.

Daly, K., & Bouhours, B. (2010). Rape and Attrition in the Legal Process: A Comparative Analysis of Five
Countries. Crime & Justice: A Review of Research, 39, 565-650.

Deck, S. L., Powell, M. B., Goodman-Delahunty, J., & Westera, N. (2022). Are all complainants of sexual
assault vulnerable? Views of Australian criminal justice professionals on the evidence-sharing process. The
International Journal of Evidence & Proof, 26(1), 20-33.

Donnelly, H., Johns, R, & Poletti, P. (2011). Conviction Appeals in NSW - Ch 13 ‘Sexual Assault Appeals’,
Research Monograph 35, Judicial Commission of NSW. Retrieved from https://www judcom.nsw.gov.au/
wp-content/uploads/2016/07/research-monograph-35.pdf

Ellison, L. (1998). Cross-examination in rape trials. Criminal Law Review, 605-615.

Ellison, L., & Munro, V. E. (2017). Taking trauma seriously: Critical reflections on the criminal justice
process. The International Journal of Evidence & Proof, 21(3), 183-208.

Ellison, L., & Munro, V. E. (2015). Telling tales’: Exploring narratives of life and law within the (mock) jury
room. Legal Studies, 35(2), 201-225.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH 42



TRANSCRIPT ANALYSIS OF NSW SEXUAL OFFENCE TRIALS

Ellison L., & Munro, V.E. (2009). Of ‘Normal Sex’ and ‘Real Rape”: Exploring the Use of Socio-Sexual Scripts
in (Mock) Jury Deliberation. Social & Legal Studies, 18, 291-312.

Estrich, S. (1987). Real Rape. Harvard University Press.

Featherstone, L. (2021). Sexual violence in Australia, 1970s -1980s: rape and child sexual abuse. Palgrave
Macmillan.

Ferguson, C.E., & Malouff, J.M. (2016). Assessing Police Classifications of Sexual Assault Reports: A Meta-
Analysis of False Reporting Rates. Archives of Sexual Behavior, 45, 1185-1193.

Fisher, R.P., Powell, M.B., & Dawson, H.R. (2021). Inconsistency, Omissions, and Confidence as Indicators
of the Accuracy of Sexual Assault Victim’'s Recollections. In N. Deslauriers-Varin & C. Bennell (Eds.), Criminal
Investigations of Sexual Offenses: Techniques and Challenges (pp.133-145). Springer.

Fitzgerald, J. (2006). The Attrition of Sexual Offences from the New South Wales Criminal justice System. Crime
and Justice Bulletin, 92. Sydney: NSW Bureau of Crime Statistics and Research.

Flowe, H., & Carline, A. (2021). Alcohol and Remembering Rape: Setting the Scene. In H. Flowe & A. Carline
(Eds.), Alcohol and Remembering Rape: New Evidence for Practice (pp. 1-19). Palgrave Pivot.

Funnell, N., Lee, B., Mullins, S., Crowe, J., &James N. (2019). Survivors Speak: How the Criminal Justice
System Responds to Sexual Violence. Bond Law Review, 31, 21-47.

Fisher, R.P., Vrij, A, & Leins, D.A. (2013). Does testimonial inconsistency indicate memory inaccuracy and
deception? Beliefs, empirical research, and theory. In B.S. Cooper, D. Griesel & M. Ternes (Eds.), Applied
issues in investigative interviewing, eyewitness memory, and credibility assessment (pp. 173-189). Springer.

Gleeson, M. (2007). The role of a judge in a criminal trial. Lawasia Conference, Hong Kong, 6 June 2007.

Goh, D., & Ramsey, S. (2021). An update of long-term trends in property and violent crime in New South Wales:
1990-2020 (Bureau Brief No. 152). Sydney: NSW Bureau of Crime Statistics and Research.

Haskell, L., & Randall, M. (2019). The Impact of Trauma on Adult Sexual Assault Victims. Department of Justice,
Canada.

Henderson, E. (2014). All the proper protections—The Court of Appeal rewrites the rules of the cross-
examination of vulnerable witnesses. Criminal Law Review, 2, 93-108.

Henderson, E., & Duncanson, K. (2016). A Little Judicial Direction: Can Jury Directions Challenge Traditional
Consent. UNSW Law Journal, 39(2), 750-778.

Hohl, K., & Conway, M.A. (2017). Memory as evidence: How normal features of victim memory lead to the
attrition of rape complaints. Criminology & Criminal Justice, 17,248-265.

Hunter, J., Metzger, J., Henning, T., Edmond, G., McMahon, R, San Roque, M., & Cockburn, H. (2021). The
Trial: Principles, Process and Evidence (2" ed). Federation Press.

Judicial Commission of NSW. (2022). Criminal Trial Courts Bench Book. Update 71 (December 2022).
Retrieved from https://www.judcom.nsw.gov.au/criminal/

Larcombe, W. (2011). Falling rape conviction rates: (Some) feminist aims and measures for rape law.
Feminist Legal Studies, 19, 27-45.

Law Commission (UK). (2023). Evidence in Sexual Offence Prosecutions. Consultation Paper 259. Retrieved
from https://www.lawcom.gov.uk/project/evidence-in-sexual-offence-prosecutions/#esop-cp

Law Reform Commissioner (Victoria). (1976). Rape Prosecutions (Court Procedure and Rules of Evidence).
Report No 5.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH 43



TRANSCRIPT ANALYSIS OF NSW SEXUAL OFFENCE TRIALS

Leverick, F. (2020). What do we know about rape myths and juror decision making? The International
Journal of Evidence & Proof, 24(3), 255-279.

Ligertwood, A., & Edmond, G. (2017). Australian Evidence: A Principled Approach to the Common Law and
Uniform Act (6" ed). LexisNexis.

Lord Justice Clerk's Review Group. (2021). Improving the Management of Sexual Offence Cases. Scottish
Courts and Tribunal Service, March 2021.

Lovett )., & Kelly, L. (2009). Different systems, similar outcomes? Tracking attrition in reported rape cases across
Europe. Child and Woman Abuse Studies Unit, London Metropolitan University.

Mason, G., & Monaghan, J. (2019). Autonomy and Responsibility in Sexual Assault Law in NSW: The Lazarus
Cases. Current Issues in Criminal Justice, 31(1), 24-39.

McDonald, E. (2023). Prosecuting Intimate Partner Rape: The Impact of Misconceptions on Complainant
Experience and Trial Process. Canterbury University Press.

McDonald, E. (2022). In the Absence of a Jury: Examining judge-alone rape trials. Canterbury University Press.
McDonald, E. (2020). Rape Myths as Barriers to Fair Trial Process. Canterbury University Press.

McDonald, E. (2014). From ‘real rape’ to real justice? Reflections on the efficacy of more than 35 years of
feminism, activism and law reform. Victoria University of Wellington Law Review, 45(3), 487-508.

McGlynn, C., & Westmarland, N. (2019). Kaleidoscopic justice: Sexual violence and victim survivors'
perceptions of justice. Social & Legal Studies, 28(2), 179-201.

Minter, K., Carlisle, E., & Coumarelos, C. (2021). ‘Chuck her on a lie detector' - Investigating Australians’ mistrust
in women’s reports of sexual assault. Research report, 04/2021. Sydney: ANROWS.

Munro, V. (2023). A Circle That Cannot Be Squared? Survivor Confidence in an Adversarial Justice System.
In M.AH. Horvath & J.M. Brown (Eds.), Rape: Challenging contemporary Thinking - 10 years on (pp. 203-217).
Routledge, 2nd ed.

McNamara, L., Quilter, J,, Seear, K., & Room, R. (2017). Evidence of Intoxication in Australian Criminal
Courts: A Complex Variable with Multiple Effects. Monash University Law Review, 43(1), 148-194.

NSW Bureau of Crimes Statistics and Research. (2019). The Progress of Sexual Offences Through the
NSW Criminal Justice System, 2019. Retrieved from https://www.bocsar.nsw.gov.au/Documents/RCS-
Annual/2020-08-05-sexualattributiondiagrams-2019v2.pdf

NSW Bureau of Crimes Statistics and Research. (1987). Interim Report No 3, Court Procedures. Crimes
(Sexual Assault) Amendment Act 1981: Monitoring and Evaluation. Retrieved from https://www.bocsar.nsw.
gov.au/Publications/Legislative/I03.pdf

NSW Bureau of Crimes Statistics and Research. (1985a). Interim Report No 1, Characteristics of the
Complainant, the Defendant and the Offence. Crimes (Sexual Assault) Amendment Act 1981: Monitoring and
Evaluation. Retrieved from https://www.bocsar.nsw.gov.au/Publications/Legislative/I01.pdf

NSW Bureau of Crimes Statistics and Research. (1985b). Interim Report No 2, Sexual Assault-Court Outcome:
Acquittals, Conviction and Sentence. Crimes (Sexual Assault) Amendment Act 1981: Monitoring and Evaluation.
Retrieved from https://www.bocsar.nsw.gov.au/Publications/Legislative/[02.pdf

NSW Department of Attorney-General and Justice. (2013). Review of the Consent Provisions for Sexual Assault
Offences in the Crimes Act 1900. Retrieved from https://www.justice.nsw.gov.au/justicepolicy/Documents/
consent_review.pdf

NSW Department for Women. (1996). Heroines of Fortitude: The experience of women in court as victims of
sexual assault. Woolloomooloo: NSW Department for Women.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH 44



TRANSCRIPT ANALYSIS OF NSW SEXUAL OFFENCE TRIALS

NSW Government. (2022). Critical court upgrades supporting domestic and sexual violence survivors.
Media Release, 22 October 2022. Retrieved from https://www.nsw.gov.au/media-releases/critical-court-
upgrades-supporting-domestic-and-sexual-violence-survivors

NSW Government. (2021). Consent Law Reform. Media Release, 25 May 2021. Retrieved from https://www.
dcj.nsw.gov.au/content/dam/dcj/dcj-website/documents/news-and-media/media-releases/2021/consent-
law-reform.pdf

NSW Law Reform Commission. (2021). Consent in relation to sexual offences: Statement about data in Report
148. November 2021. Retrieved from https://www.lawreform.justice.nsw.gov.au/Documents/Current-
projects/Consent/NSWLRC%20Statement%20-%20Report%20138%20-%206%20Dec%202021.pdf

NSW Law Reform Commission. (2020). Consent in relation to sexual offences. Report 148. Retrieved from
https://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report%20148.pdf

NSW Office of the Director of Public Prosecutions. (2021). Prosecution Guidelines. Retrieved from https://
www.odpp.nsw.gov.au/prosecution-guidance/prosecution-guidelines

O'Connor, C,, &Joffe, H. (2020). Intercoder reliability in qualitative research: Debates and practical
guidelines. International Journal of Qualitative Methods, 19, 1-13.

Odgers, S. (2022). Uniform Evidence Law (17" ed). Thomson Reuters.

Office for National Statistics (UK). (2018). Sexual Offending: Victimisation and the Path
through the Criminal Justice System, 13 December 2018. Retrieved from https://
www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/
sexualoffendingvictimisationandthepaththroughthecriminaljusticesystem/2018-12-13

Powell, A, Henry, N., Flynn, A., & Henderson, E. (2013). Meanings of ‘sex’ and ‘consent’: the persistence of
rape myths in Victorian rape law. Griffith Law Review, 22(2), 456-480.

Powell, M. B., Goodman-Delahunty, J., Deck, S. L., Bearman, M., & Westera, N. (2022). An evaluation
of the question types used by criminal justice professionals with complainants in child sexual assault
trials. Journal of Criminology, 55(1), 106-124.

Quilter, J. (2021). Getting Consent right’: Sexual Assault Law Reform in New South Wales. Australian
Feminist Law Journal, 46(2), 225-248.

Quilter, J. (2015). Rape Trials, medical texts and the threat of female speech. Law Text Culture, 19, 231-270.

Quilter, J. (2011). Re-Framing the Rape Trial: Insights from Critical Theory About the Limitations of
Legislative Reform. Australian Feminist Law Journal, 35, 23-56.

Quilter, J., & McNamara, L. (2018). The Meaning of ‘Intoxication’ in Australian Criminal Cases: Origins and
Operation. New Criminal Law Review, 21(1), 170-207.

/

Quilter, J., McNamara, L., & Porter, M. (2023a). The most persistent rape myth? A qualitative study of ‘delay
in complaint in Victorian rape trials. Current Issues in Criminal justice, 35(1), 4-26.

Quilter J., McNamara, L., & Porter, M. (2023b). Differences in accounts and the ‘lying’ complainant: a
qualitative study of rape trials from Victoria, Australia. International Journal of Law, Crime and jJustice, 73,
100593.

Quilter, J., McNamara, L., & Porter, M. (2023c). The Nature and Purpose of Complainant Intoxication
Evidence in Rape Trials: A study of Australian Appellate Court Decisions. Adelaide Law Review, 43(2), 606-
640.

Quilter, J., McNamara, L., & Porter, M. (2022). New Jury Directions for Sexual Offence Trials in NSW: The
Importance of Timing. Criminal Law Journal, 46(3), 138-150.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH 45



TRANSCRIPT ANALYSIS OF NSW SEXUAL OFFENCE TRIALS

Quilter, J., McNamara, L., Porter, M., & Croskery-Hewitt, S. (2023). Intoxication Evidence in Rape Trials in the
County Court of Victoria: A Qualitative Study. UNSW Law Journal, 46(2), 579-614.

Rotenberg, C. (2017). From arrest to conviction: Court outcomes of police-reported sexual assaults in Canada,
2009 to 2014. Statistics Canada, 26 October 2017. Retrieved from https://www150.statcan.gc.ca/n1/
pub/85-002-x/2017001/article/54870-eng.htm

Scottish Government. (2023). Victims, Witnesses and Justice Reform Bill. Factsheet, 22 May 2023. Retrieved
from https://www.gov.scot/publications/victims-witnesses-and-justice-reform-bill-factsheet/

Skellington Orr, K., & Wilson Smith, E. (2022). Improving Victims’ Experiences of the Justice System:
Consultation Analysis Final Report, Scottish Government. Retrieved from https://www.gov.scot/publications/
improving-victims-experiences-justice-system-consultation-analysis/

Smart, C. (1989). Feminism and the Power of Law. Routledge.

Smith, O. (2018). Rape Trials in England and Wales: Observing Justice and Rethinking Rape Myths. Palgrave
Macmillan.

Temkin, J., Gray, J., & Barrett, L. (2018). Different Functions of Rape Myth Use in Court: Findings From a
Trial Observation Study. Feminist Criminology, 13(2), 205-226.

Temkin, J., & Krahe, B. (2008). Sexual assault and the justice gap: A question of attitude. Hart Publishing.

Tidmash, P., & Hamilton, G. (2020). Misconceptions of sexual crimes against adult victims: Barriers to
justice. Trend & issues in crime and criminal justice No. 611. Canberra: Australian Institute of Criminology.

Ting, 1., Scott, N., & Palmer, A. (2020). Rough Justice: How Police are Failing Survivors of Sexual Assault. ABC
News, 3 February 2020. Retrieved from https://www.abc.net.au/news/2020-01-28/how-police-are-failing-
survivors-of-sexual-assault/11871364

Tonna-Barthet, C., & Hunter Blair, C. (2020). Exploring Rape Conviction Rates: Consent: False Allegations
and Legal Obstacles. Irish Judicial Studies Journal, 4(1), 193-207.

Triggs, S., Mossman, E., Jordan, J., & Kingi, V. (2009). Responding to Sexual Violence: Attrition in the New
Zealand Criminal Justice System. NZ Ministry of Women's Affairs. Retrieved from https://women.govt.nz/
sites/public_files/responding%20to%20sexual%20violence%20attrition-pdf.pdf

Victorian Law Reform Commission. (2021). Improving the Justice System Response to Sexual Offences. Report,
September 2021. Retrieved from https://www.lawreform.vic.gov.au/project/improving-the-response-of-
the-justice-system-to-sexual-offences/

Vredeveldt, A, van Koppen, P, & Granhag, P.A. (2014). The inconsistent suspect: A systematic review of
different types of consistency in truth tellers and liars. In R.H.C. Bull (Ed.), Investigative Interviewing (pp. 183-
208). Springer.

Wall, L., & Quadara, A. (2014). Under the Influence? Considering the Role of Alcohol and Sexual Assault in
Social Contexts. ACSSA Issues, 18.

Williams, G. (1963). Proof of Guilt. Stevens & Sons.

Zydervelt, S., Zajac, R, Kaladelfos, A, & Westera, N. (2017). Lawyers' Strategies for Cross-examining Rape
Complainants: Have We Moved Beyond the 1950s? The British Journal of Criminology, 57(3), 551-569.

NSW BUREAU OF CRIME STATISTICS AND RESEARCH - 6 PARRAMATTA SQUARE, 10 DARCY STREET, PARRAMATTA NSW 2150
bcsr@justice.nsw.gov.au + www.bocsar.nsw.gov.au + Ph:(02) 8688 9800
ISSN 2204-5538 (Online) + ISBN 978-1-922576-28-6
© State of New South Wales through the Department of Communities and Justice 2023. You may copy, distribute, display, download and otherwise
freely deal with this work for any purpose, provided that you attribute the Department of Communities and Justice as the owner. However, you must
obtain permission if you wish to (a) charge others for access to the work (other than at cost), (b) include the work in advertising or a product for sale, or
(c) modify the work.



