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PREFACE

The conditions under which a person is held in custody are of critical importance
in the administration of justice. Prior to the conviction of a person found guilty
of a criminal offence there are many stages at which a decision is made whether an
accused person is held in custody or not. ©On each occasions where a person is
released "on bail”, conditions may be set to insure that the person appears before
the court at the next stage.

This report contains the details of two studies conducted into the operation of

bail in N.S.W. The studies were conducted by the Bureau of Crime Statistics and
Research in association with the Bail Review Committee formed by the Attorney General
on the l1l4th July 1976. That Committee reported to Parliament on the 30th September
1976. At that stage it had the advantage of only preliminary findings from this
study. Howaever the Committee and the Staff of the Burecau have met frequently since
that date and drafts of the current report have been read and discussed by members

of the Committee and Bureau staff.

The project was planned in consultation with the Bail Review Committee by members of
the Bureau staff including Ken Searle and Roseanne Bonney. They designed the
Statistical report forms and arranged the first stages of the data collection.
Subsequent Stages including the interpretation of results and report writing were
carried out by Rosemary ILeonard,Research Officer to the Bureau. At each stage of the
research she was assisted in discussions with other members of the Bureau research
staff and with Kevin Anderson, S.M. and Susan Armstrong,members of the Ball Review
Committee. Computer analysis was carried out by Cheryll Meakins and the typing of
the report by Alis Daly.

The Bureau has been pleased to be able to assist in research which has immediate
relevance to the formulation of policy on bail in N.S.W. The research has been
conducted within a time limit which enables the material gathered to be discussed
and used where appropriate by those who are drafting the legislaticn on Bail.
Further,it is hoped that publication of the report will be a contribution to informed
public discussion on this important matter.

A.J. ‘Sutton,
Director,
Bureay of Crime Statistics and Research.
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INTRODUCTION

"Everxy bail decision involves balancing the right to liberty of someone who is
legally presumed to be innocent, against the need of society to ensure that accused
people are brought to trial". Report on the Ball Review Committee 1976.

The loss of liberty resulting from an adverse bail decision can be quite prolonged
for some defendants. The maximum period of remand noted was as long as 150 days and
the average period is 29 days according to a study carried out by P.G. Ward using

a census of remand prisoners at Long Bay Gaol in 1969.

Of equal importance for the liberty of the accused are the conditions of his release.
A defendant who is unable to fulfill the conditions set out by the court is often

at a greater disadvantage than a person who is denied bail. This is because the
court feels no pressure to fix an early hearing date as it is unaware that the
defendant is not at liberty. Ward found that those unable to pay their bail money
spend an average of 36 days imprisoned.

Police, magistrates and judges vary in their powers to impose conditions on a
person's release, although at all stages the legislation emphasises bail on financial
recognizance i.e. the defendant is usually obliged to either lodge a sum of money
which he forfeits if he fails to appear, or enter into an agreement to pay a sum of
money if he fails to appear.

Proceedings for a criminal offence may commence by summons or by arrest. A summons
case does not ugually involve any decisions on bail. If the person is arrested, the
police may take three alternatives. Firstly they may release him on recognizance.

By entering into a recognizance the defendant either pays over cash which will be
forfeited if he fails to appear in court, or alternatively promises to forfeit the
specified sum in the event of non-appearance. Police almost invariably require

the payment of cash when granting bail. Alternatively the police may ask for a

person [(or persons) to be a surety (or sureties). The surety guarantees the defendants
‘appearance at court by depositing or guaranteeing a sum of money. Thirdly and finally
the police may hold the accused in custody at the police station until his first

court appearance. This is usually the next week-day but in country areas the court may
only sit once a week, or even once a month. TIn those cases the accused is usually
taken to the nearest large town.

If the case is not completed on his first court appearance the magistrate must make a
decision on bail. There are four different types of bail decisions that may be made
at this stage. He may let the defendant be allowed at large ie. he is free to go with
anly a tacit agreement that he will appear at court, or require that he enter into a
recognizance with or without sureties, or lastly, refuse bail.

Sureties may be allowed to enter a recognizance for the specified sum without

having actually to deposit any money. In addition to the financial aspect of the
recognizance, the magistrate may impose conditions such as the surrender of passport,
or that the defendant report regularly to police.

To avoid wasting time and paperwork the bail decision made at the first court
appearance may bind the defendant to all subsequent court appearances until the case
is determined, but that decision will be reviewed from time to time by the court at
the request of the defendant.

When a defendant does not appear when required, the bail may be forfeited by the
court. When the sum deposited does not exceed $300 it is paid into revenue

gsubject to the right of a defendant or surety to apply within 21 days for a refund
of the forfeited bail. If the cash deposit exceeds $300, or no cash was deposited,




the forfeited recognizance is forwarded to the Estreat Court. The defendant and
surety have the right to apply to that Court for return of cash to them or relief
from the obligation to pay the amount of bail.

If the police still wish to bring the person for trial they cause a warrant for
his arrest to be issued. In trivial cases the police may consider that the
forfeiting of reccgnizance is sufficient punishment or that it is a waste of police
time chasing up the defendant.

It must be emphasized that the above description is only a brief outline of the bail
system of N.S.W. Even at this superficial level two aspects clearly stand out, the
complexity of the system including the terms used and the emphasis of the defendant's
ability to pay.

Despite the relative simplicity of the concept of bail its implementation is difficult,
It requires that the judge, magistrate or policeman make a subjective judgement
weighing the defendant's fear of conviction and punishment against all his incentives
to appear such as family ties, property ownership, employment and the financial
consequences of his absconding. Bail should be set at an amount that will tip the
scales in favour of his appearing without being so high that the defendant cannot
afford it. Decisions about bail are often.at least as difficult as those concerning
the guilt of the accused or the type and severity of sentence to impose. There is
little risk of recrimination if the police or magistrate is too severe but it only
takes one case such as that of Phillip Western who is alleged to have murdered a
bank manager during an attempted armed robbery while on bail to instigate a
government enquiry into the bail system.

The Bail Review Committee was established on the 1l4th July, 1976, by the New South
Wales Attorney General, Mr. F.J. Walker, LI..M., M,L.A., to examine and report on
the existing system of bail in New South Wales and to propose any necessary changes.
In particular the Committee was asked to report on:—

{i} what matters should be considered in the determination of bail;

(ii) what alternatives to the present bail system, are available and
appropriate;

(iii) should the bail provisions of the Justice Act 1902 be amended;

(iv) whether to eliminate bail altogether or the need for sureties for
minocr offences, and if so for what offences, and on what conditions, if any;

(v) whether the justice of the peace should still reguire affidavits
of justification or the deposit of cash or title deeds by a surety, and what other
alternatives are available.

A major difficulty facing the Committee was lack of data. The subject of bail has
been widely discussed, but it is still impossible to estimate how many unsentenced
pecople are imprisoned in New South Wales each year, or for how long they remain in
gaol. Little is documented concerning court practices in granting bail: the only
study ever carried out in New South Wales is now four years old, and was confined
to Sydney Central Court of Petty Sessions.{*) Statistics on absconding from bail

(*) Armstrong and Neumann, Bail in New South Wales (mimeo, 1972).




for the superior courts are published by the Australian Bureau of Statistics, (*)
but no information at all has been available on the far greater number of pecple
who appear before magistrates. It has not been known how many pecople are
imprisoned before trial simply because they cannot pay bail rather than because
bail is refused.

To answer some of these questions two studies were carried out by the Committee
and the Bureau of Crime Statistics and Research.

AIMS OF THE SURVEYS

The Court RecordsSurvey

Court records were examined for first appearance in court. Information was
gathered concerning bail decisions and offences involved; characteristics of
defendants; legal representation and bail; the number of people granted bail who
remain in custody, their offences and the levels of bail set which are not met;
those granted bail whe do not appear and their offences; and cases where forfeiture
of bail was not followed by issue of a warrant for arrest of the defendant,

The Bail Census

A census was conducted of those held in custody on a particular day because of
refusal of bail or their inability to pay the amount set. Information was sought
on the: number affected, thelr characteristics, their offences, levels of bail set
and their perceptions of why bail was refused.

{*) These figures indicate that the rate of absconding for people due to appear
before the superior courts has risen from 1.2% of committals in 1968 to 6% in

1974.

1968 1969 1970 1971 1972 1973 1974
Absconders 51 81 111 188 227 200 3le
Total committals 4116 4661 4871 5257 5773 5439 5300
% Absconders 1.2% 1.7% 2.3% 2,6% 3.9% 3.7% 6.0%

See generally Ward, Bn Analysis of the Higher Court Statistics 1968-1971
{(Institute of Criminoclogy, Sydney University, 1972). It has been suggested
to the Committee that this increase could almost be entirely due to an
increase in the number of rearrests of people on bail, who are held in
custody and thereby become technical absconders when they fail to answer
bail on the first charge.




COURT RECORDS SURVEY

The particulars obtained in this survey were taken from court records of magistrates'
bail decisions on defendants' first appearances at court after arrest. Court cases
from two months, Hovember 1975 and May 1976, were used; the cases reviewed related
to all offenders including juveniles whose cases were completed or who were
committed for trial during these months. The month of May 1976 was chosen as the
latest when court papers would be readily available; the month of November, 1975

was chosen to make allowance for any seasonal influence.

Eleven courts were surveyed; these were Wollongong, Newcastle, the Sydney Central
Court of Petty Sessions, two suburban courts, Campsie and North Sydney, two large
provincial cities, Tamworth and Orange, two country towns with some itinerant or

seasonally fluctuating population, Coffs Harbour and Ieeton and two towns with an
appreciable aboriginal population, Moree and Brewarrina.

At each of these courts for cases referred to above, the Clerk of Petty Sessions
completed a return for each defendant inwvolwved in a bail decision on his first
appearance at court after arrest. Juveniles ordered to remain in a shelter were
treated as if they had been refused bail; those allowed home were treated as allowed
at large. A copy of the questionnaire issued can be found in Appendix I.

To examine the extent to which generalization can be made from this sample, the
age and offence distributions for 1349 adult cases in the Court Records Survey

were compared to those for the 1975 Petty Sessions returns for the whole of New
South Wales.

TABLE 1 - AGE

% Petty Sessions

Court Record Survey Returns 1975
No. % %
18-24 504 37.4 35.2
25-29 230 17.0 13.6
30-34 1492 11.0 2.0
35-39 117 8.7 7.3
Qver 40 341 25.3 25.9
Unknown 8 0.6 8.9
1349 100.0 100.0

The 178 juvenile cases were excluded from this tabulation.

It can be seen that the two distributions are similar.



TABLE 2 - TYPES OF OFFENCE

Court Records P.5. "75
Survey N = 56611
No. % %
Offences against person 89 6.0 11.9
Sexual and related offences 54 3.7 5.2
Fraud 48 3.2 2.6
Offences against property 445 30.2 22.6
Driving 350 23.7 6.1
Enforcement of order 65 4.4 4.3
Offensive behaviour and related
offences 186 12.6 14.4
Unlawful possossion of weapons 18 1.2 0.9
Drug offences 144 9.7 7.1
Betting and Gaming 3 0.2 1.0
Drunks 76 5.1 23.2
Miscellaneous - 0.0 0.5
1478 100.0 100.0

Whereas the two age distributions are highly comparable, there are obvious
differences in the offence distributions. The low porporticn of the driving
offences in the Petty Sessions Statistics is due to the fact that the Bureau

of Crime Statistics and Research does not collect many minor driving offences.

The second major discrepancy is in the proportion of drunks. As cases of
drunkenness are usually finalised at the first court appearance, a relatively

small proportion require a bail decision by a magistrate. Apart from these

two categories the two distributions are fairly similar., These results

suggest that the court records survey provides a reasonable basis for generalisation.

BAIL DECISION
Of the defendants in respect of whom a bail decision is made one in four (378/1527)
leaves the court in custedy, either hecause they are refused bail or cannot meet the

conditions.

Table 3 shows the distributicon of the different types of bail decisions, that
were found in the Court RecordsSurvey.

TABLE 3 ~ BAIL DECISIONS

No. %
Allowed at large 581 38.0
Bail without surety 356 23.3
Bail with surety(ies} 357 23.4
Refused Bail 233 15.3
Total 1527 100.0

Of the 1294 persons that were granted bail 145 (11.2%) were not released. In 142
of those 145 cases a surety (or sureties)} was required. So it appears that the
finding of people willing and able to act as sureties is a problem in almeost two
out of five cases (39.6%) where a surety is required.

28418-2



CFFENCE

TABLE 4 -~ OFFENCE AND BAIL GRANTED

Bail Granted Bail Not Granted

No. % No. %
Offences against the person B5 95.5 4 4.5
Sexual and related offences 50 82.6 4 7.4
Fraud 38 79.2 10 20.8
Offences against property 376 84.7 69 15.3
Driving 334 95.4 16 4.6
Offences against enforcement of order 51 79.7 13 20.3
Offensive Behaviour 205 77.9 58 22.1
Betting and Gaming 3 100.0 a -
Unlawful possession of weapons 15 83.3 3 16.7
Drug 126 87.5 18 12.5
(Neglected Juncontrollable child,etc) 10 20.4 39 79.6

Child Welfare act

Of the 1527 cases examined 15.3% (233 persons) were not released on bail; and yet
only 5% of people appearing before Courts of Petty Sessions ultimately received
prison sentences.

An extreme example of this is the Offensiwve Behaviour category where 22.1% were not
relecased, compared to the 1975 Petty Sessions Statistics where only 2.0% of this
offence were finally sentenced to imprisonment.

The 233 people that were refused bail were followed up to determine the final outcome.
Of these cases, 4 were later committed for trial at a higher court and 2 were
extradited to other States. ©Of the remaining 227 finally dealt with at the magistrates
courts: 66 (29%) received a custodial sentence 31 (13.7%) wWere committed to hospital
under the Inebriatas Act, and 130 (57.3%) did not receive any kind of custodial
gentence! (1)

FACTORS INFLUENCING BAIL DECISIONS

In the light of the research done by the Bureau of Crime Statistics and Research*
showing the relationship betwesen legal representation and the outcome of court hearings,
it seems likely thal legal representation could affect the outcome of the bail hearing.

TABLE 5 ~ BAIL GRANTED AND LEGAL REPRESENTATION

Ieqal Ball Granted Bail Not Granted Total 1975Petty Sessions
representation No. % No. % No. % 5
Yes 496 38.5 56 24,2 552 36.3 36.9
No 793 61.5 175 75.8 968 63.7 63.1
1289 100.0 231 10G.0 1520 100.0 100.0

(1) Report of the Bail Review Committee 1976, page 12.

(*) Legal Representation and Outcome Bureau of Crime Statistics and Research, Feb.1973.
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There were seven cases in which it was not known whether there was legal
representation or not.

Note that 75.8% of those refused bail were not legally represetned, compared with
63.1% of all Petty Sessions cases. From the above table it is evident that there is
a marked similarity between the relation of legal representaticn to outcome in the
Court Records Survey and in the 1975 Petty Sessions statistics.

The difference between bail being granted or not being granted while legally
represented is 14.3%. This difference seems to suggest that legal representation

is a factor in the determination of bail decisions.

To test this, the effect of legal representation was examined for three categories

of offence: Summary (983 cases), Summary/Indictable (528 cases), Indictable (14 cases),

in increasing order of seriousness. The summary offences are heard at a Magistrate's
court, while the summary/indictable may be heard at the Magistrate's court if the
offender ceonsents, otherwise the case will be heard at a Higher Court. Indictable
offences are heard at a Higher Court.

TABLE 6 — LEGAL REPRESENTATION AND SUMMARY OFFENCES

Amount of bail legally represented Not legally represented
No. % No. %
Allowed at large 195 56.2 268 42,1
s1 - $99 12 3.4 83 13.1
$100 - $199 51 14.7 B2 12.9
$200 - $299 35 10.1 50 7.9
$300 ~ 5399 4 1.2 6 0.9
$400 - $499 8 2.3 14 2.2
Qver $500 14 4.0 10 1.6
Refused Bail 28 8.1 123 19.3
347 100.0 636 100.0

From Table 6 we can establish that, those persons legally represented and accused

of summary offences, were most likely to be allowed at large, (56.2%), while for
those not legally represented the percentage was only 42.1%.

We may also conclude that legal representation makes a difference in the granting
of bail for summary offences as 92% of those legally represented were released,
whereas only gl%x of these not legally represented received bail.

There was no difference evident in the Summary/Indictable category and so few cases
in the Indictable category that no conclusions could be made.

Another variable to be considered in influencing the determination of bail decisions
is a person's occupation.

If the cccupation scale is divided into two groups: 1. Professional, managerial and
skilled, and 2. Unskilled, domestic, students, pensioners and unemployed, we find
that only 5.2% of group 1 as compared to 17.2% of group 2 are not released. Thus
the unskilled and the low income categories are disadvantaged.




TABIE 7 - OCCUPATION AND TYPE OF BAIL DECISION

Group 1
Semi-Professional Clerical
Professional middle management Skilled Trades Total

No. %
Allowed at
large 3 32 152 187 44,1
Bail set 4 31 180 215 50.7
Refused bail 1 2 19 22 5.2
Total 8 65 351 424 100.0
Group 2
Unskilled Student Pension Domestic Unemployed Total
%
Allowed at No.
large 153 75 27 48 64 367 36.6
Bail set 256 15 38 a7 107 463 46.2
Refused bail 69 37 12 3 51 172 17.2
Total 478 127 77 98 222 1002 100.0

Note that occupation was not known in 101 cases.

The factor that is most likely to determine a bail decision is whether the police
decide to contest the bail application.

TABIE 8 - BATL GRANTED AND BAIL CONTESTED

Bail Granted Bail contested
Not contested Contested Not known
MNo. % Nao. % No. %
Yes 1176 95.5 a5 32.8 33 B9.2
No- 55 4.5 174 67.2 4 10.8
1231 100.0 259 100.0 37 100.0

In examining this takle we can see that when police contested bail applications
only 32.7% of the persons were granted bail. When the police did not contest bail,
95.5% of the persons concerned were given bail. It suggests that Magistrates
generally give bail unless the police abject to it.



LIKELTHOOD OF THE ACCUSED APPEARING

Central to the issue of bail is the likelihood of the accused appearing in court
to face the charges laid against him. The following table shows the number of
persons granted bail who forfeited their recognizance.

TABLE 9 — RECOGNIZANCE FORFEITED

No %
Yes 62 8.7
No 651 91.3
Total 713 100.0

Excluded from the table were 814 persons who did not have a recongnizance; this
figure comprises 233 persons who were not released and 581 persons who were
allowed at large, which is not a form of recongizance (see Table 3).

The table above enables us to ascertain that only one in eleven persons granted
bail failed to appear after their first court appearance.

The non-appearance rate for those allowed at large (28.4%} is higher than that

for people released on bail however it must bhe taken into account that in many
cases the person allowed at large is not expected to reappear. To illustrate the
general nature of these cases the charges were examined of the 113 persons who
failed to reappear at Central Court of Petty Sessions after being allowed at large.

TABLE 10 - PERSONS WHO FAILED TO REAPPEAR AT CENTRAL COURT OF PETTY SESSTIONS AND
AND THE OFFENCES WITH WHICH THEY WERE CHARGED

Vagrancy 43
Prostitution
Begging
Drunkenness 2
Unseemly words
Enter building without permission
Minor traffic offences
Not pay taxi fare
Apprehended violence
Goods in custody
Resist arrest
Driving with over the prescribed

level of alcohol

oo
[5,]

HEHFRFPNMNNLR WL

Stealing
Attempt act of indecency on male

ol

113

In the vagrancy and begging cases the defendants had undertaken to accept
accommodation and other assistance from a social welfare agency; in the prostitution
cases, it was usually the defendants first charge and she had undertaken to take
other employment or return home; in all of these cases and in all of the rest of the
113 except for the 1 P C A the 4 stealing and the 1 attempted act of indecency, no
evidence was offered by the prosecuticon and the charge was dismissed.

Table 11 shows the numbers of forfeitures of recognizance for the varicus categories
of offence.
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TABLE 11 - RECOGNIZANCE FORFEITED AND TYPE OF COFFENCE

Recggnizance Recegnizance

forfeited not forfeited
Offences against the person 4 60
Sexual offences 2 16
Fraud 5 30
Offences against property 24 243
Driving offences 10 125
Offences against enforcement of order - 10
Offensive behaviour 9 69
HBetting and Gaming - 1
Possession or use of unlawful weapons - B
Drug offences 8 89
Child Welfare Act (Neglected/
uncontrollable child etc.) - -
62 651

There was no simple relationship between the seriousness of the offence and the
forfeiture of recognizance.

There was also no clear relationship between the amount of bail and the likelihood

of absconding - this is contrary to expectation, as one might predict that absconding
could be expected to increase with the seriousness of offence due to harsher penalties
imposed.

The numbers that abscconded was tco small to establish any complex relationship between
amount of bail and severity of sentencing in establishing the likelihood of absconding.

When a person does not appear in court, the police have the option whether to have a
warrant issued for the person's arrest or not to, if they believe that forfeiture

of his bail is a sufficient punishment for his crime, or do not think the case serious
enough to follow up. )

Of the 165 persons who were allowed at large and then failed to reappear only 6

cases (4%) were considered sericus enough to have a warrant issued. &Although the
issuing of warrants is more commeon in cases where the accused is released on a
recognizance warrants were still only thought necessary in half the cases. Therefore
in only 5% of the 713 cases where the accused was released was further action needed
by the police,

TABLE 12 - WARRANT ISSUED AFTER FORFEITURE OF RECCGNIZANCE

Yes julel
Summary 9 53
Summary/ Indictable 20 25
Indictable 2 0
Total 31 31

From the Table 12 it appears that the seriocusness of offence was not the criterion
use, in the issuing of warrants. For example a warrant was issued for one offender
who was charged with unseemly words and had absconded. On the other hand one was
not issued for an absconder charged with a brea, enter and steal offence.
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BATL CENSUS

A census was taken of all persons being held on remand in New South Wales at 10 a.m.

on Sunday morning the 22nd August 1976, Sunday morning was chosen for the census

as it is the time when this population is most stable. No prisoners would be at

court, few would be in transit or just being arrested, and anyone likely to be |
allowed out on bail by police before court on Monday would already have been released.

However it is also a time of week when the number arrested may be high especially for

drunken driving, prostitution, drunkenness and other offences likely to be more

prevalent on Saturday night.

Three different questionnaires were distributed. Form B obtained information with
respect to each prisoner on remand and was completed by the wing officer. all 443
prisoner received Form A which sought the prisoner's view of his position with regard
to bail and was completed by 78% of the prisoners on remand. Both forms are reproduced
in Appendix II. Appendix IIT shows the guestionnaire which was completed by clerical
staff for each person held at a juvenile remand centre (192 cases). In those cases
the form was filled out from records not by thejuveniles themselves buteach was asked
why he thought bail was refused and his answer recorded verbatim. To collect data
from the police stations, forms (Appendix III) were distributed through Police
Headguarters and Divisional offices, with an explanatory circular. Police were
required to return completed forms to Police headquarters. On the Monday following
the census, a comparison was made between the number of persons shown by census as
being in custody at most metropolitan police stations and the numbers who appeared

in court in custody. A high degree of correspondence was found. .

SETTING BAIL

There were 738 cases included in the study. Of these cases 507 (68.9%) were refused
bail and 229 offenders could not find bail or did not want it in 2 cases the bail
circumstances were unknown. Table 13 shows this distribution for the three types

of places of detention.

TABLE 13 - BAILL SET AND PLACE OF DETENTION

Juvenile Prisons Police Stations

No. % No. % No. s
Bail set 14 7.3 131 29.7 84 Bl.6
No Bail set 178 92.7 310 70.3 19 18.4

192 100.0 441 100.0 103 100.0

There was a tendency for people that were confined in police stations to be there
because they could not pay the bail fixed whereas prisoners and juveniles had been
denied bail. &s it was Sunday, those held in police stations had possibly not had
the opportunity to get the bail money. The system of money bail means that some
people can spend ©5 hours imprisoned simply because the banks are not open.

OFFENCES WITH WHICH THOSE ON REMAND WERE CHARGED

The major concern in the granting of bail must be the likelihood of the person's
attending court and the seriousness of the offence is an important factor in estimating
that likelihood.
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TABLE 14 - OFFENCES BY PLACE QF DETEMTION

Total Prisons Juveniles Police

Offences against person % 13.0 19.0 3.6 4.9
No. 96 84 7 5
Sexual offences % 5.6 9.0 0.5 0.0
No. 41 40 1 -
Robbery/Extortion % 6.9 9.3 5.2 0.0
No. 51 41 10 -
Fraud % 4.3 6.1 0.0 4.9
No. 32 27 - 5
Offences against property % 40,1 39.3 54.2 17.5
No. 296 174 104 18
Driving Offences % 2.7 1.1 1.0 12.6
No. 20 5 2 13
Enforcement of order % 3.8 2.3 5.7 6.8
No. 28 10 11 7
Offensive behaviour % 2.5 3.8 1.0 49.5
No. 70 17 2 51
Unlawful Weapons % 0.5 0.9 0.0 0.0
Ho. 4 - -
Drug Offences . % 5.8 7.5 3.1 3.9
No. 43 33 6 4
Child Welfare Act ’ % 5.8 0.0 22.4 0.0
{Neglected/uncontrollable No. 43 - 43
child ete.)
Not known % 1.9 1.8 3.1 0.0
No. 14 8 6 -
Total % 100.0 60.0 26.0 14.0
No. 738 443 192 103

Only 22.4% of juveniles were being held in remand centres for Child Welfare matters.
These cover the cases where the child has been ill treated or the parents cannot
cope so that it is inappropriate to return the child home. However in the other
77.6% the young person was being held on the same terms as an adult. This treatment
seems unnecessarily harsh especially in the B87.0% of cases where the young person

is a dependent.

Almost half of those being held in police stations were there for offensive behaviour
which includes drunkenness, By 10 a.m. Sunday morning the drunks have probably
sobered up so there seems little reason for detention. However this is not the only
category of offences for which persons are being held on minor charges. A detailed
break-down of offences (Table 15) shows that 111 people wexe being held in custody
for offences for which it is unlikely that they would be imprisoned. The reason for
saying that imprisonment is unlikely is that less than 6% of persons appearing in
courts of Petty Sessions in 1975 on those charges were sentenced to imprisonment.

Unless there is ample evidence that the accused is not likely to attend the court
hearing or is incapacitated by drugs or alcohol it seems unreasconable to imprison
the accused on these minor charges.

—



TABLE 15 - MINOR CFFENCES

Number in % imprisoned in

Census 1975 for these

N= 111 offences
Minor assault on female 4 1.7
Carnal knowledge (10-16 years) 5 4.8
Misappropriation 4 4.3
Damage to property 10 4.7
Dangerous driving 1 2.7
Resisting arrest 4 3.2
Drunkenness 4], 5.4
Indecent exposure 1 3.5
Unseemly words 6 1.5
Offensive behaviour 5 2.3
Unlawful import/export 1 3.2
Use drug 7 2.5
Possess drug 5] 3.5
P.C.A. 11 2.3
D.U.I. 3 4.6
Aid and Abet Drunken Driver 1 1.7
Refuse Breathalyser test 1 4.2

DEMOGRAPHIC CHARACTERISTICS

TABLE 16 - AGE OF DETAINEE

Bail Census*
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1975 Petty Sessions

Age No. % %
18-24 242 44,3 35.2
25=29 94 17.2 13.6
30-34 68 12.4 9.0
35-40 44 8.0 7.4
40+ 95 17.4 25.9
Not known 3 0.7 8.9
546 100.0 100.0

* Excluded from the total are 192 juvenile offenders.

The major difference between the two age distributicrsis in the category 18-24
year olds and those over 40. There is a large proportion of young people amongst
those on remand. This supports the findings of a report on bail made to the
Australian Law and Poverty Commission® While this group have fewer social and
economic ties to ensure that they do not abscond, they are also likely to be poorer
and less able to find the bail money.

* Armstrong, Unconvicted Prisoners - The Problems of Bail, Report to the Commission
of Inguiry into Law and Poverty, A.G.P.5. 1977.
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TABLE 17 - SEX OF DETAINEE

Bail Census 1975 Petty Sessions
No. % %

Male 674 91.3 82.2

Female 64 8.7 10.8

Total 738 100.0 100.0

There was little difference in the proportion of males on remand from that for the
total appearing before Courts of Petty Sessions in 1975. There is only a slight
trend for more females than males to be released.

TABLE 18 — BAIL SET FQR ABORIGINES

Aborigine Non=-Aborigine

No. % No. %
Mot given bail 43 50.0 376 70.92
Could not afford it 43 50.0 154 29.1

86 100,0 530 100.0

In 122 cases it was not known whether the person was an Aborigine or not.

Half the Aborigines on remand were being held because they could not afford the bail
whereas less than a third of the non-aborigines were being held for that reason. The
two possible reasons for this difference are that Aborigines are much poorer than
others and/or that Aborigines have higher bail set such as in the case of drunkenness
offences. Some evidence for the latter is given in Table 19.

TABLE 159 - BAIL. SET FOR DRUNKENNESS OFFENCES

Amount of Bail Aborigine Non-Aborigine
$1 3 22
$5 5 -
$10 8 1
Unknown - 2
16 25

It is also worth noting that 25 Yrunks' were detained because of inability to provide
$1 bail. For lack of $1 cash a person charged with drunkenness can spend the week-
end in a police cell.

In an additional analysis it was found that there was no apparent difference in the
amount and type of bail given to Australians as opposed to pecple born in other
countries.
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S0CIAL STABILITY

Data was collected on the marital status, dependants, dwelling place and employment
of the perscns charged as this information can be used to help police and Magistrates
estimate the likelihood of the accused's appearing in court.

Of the five hundred and forty-six adults in the bail census population, one hundred
and thirty-two were married or living in defacto relationships while, perhaps more
significantly, one hundred and sixty three had dependants and of these 163, twenty
had more than three dependants. In cases in which the accused has dependants it
seems that not only does the person's family commitment deter him from absconding
but that great hardships could be caused for the dependants.

TABILE 20 - TYPE OF ACCOMMODATION

No. %
Cwned 56 12.8
Rent House 83 18.9
Rent Flat 102 23.3
Board 143 32.6
Other 54 12.3
Total 438 100.0

The juveniles and 108 cases where type of accommodation was not known, have been
excluded.

While the home owners are the most financially committed to remaining in the area,
those renting houses or flats are also likely to have substantial ties in the area.
These three groups account for 55.1% of dwellings in the sample. It should be noted
that 106 people had lived at their present address for over five years.

The last common indicator of a person's stability to be considered is their
employment status. -

TABLE 21 - EMPLOYMENT

No. %
Unemp loyed 265 57.1
Domestic 8 1.7
Pensioner 26 5.6
Student 4 0.8
1-6 menth in job BB 19.0
7 months - 1 year 30 6.5
1 year, 1 month - 3 years 16 3.4
3 years, 1 month - 7 years 17 3.7
Over 7 years 10 3.2
Total 464 100.6

The juveniles and 82 cases where'employment was not known, have been excluded from
the table.

Relatively few people {9.3%) of those being detained had been employed for the full
year prior to the date of the Census. It would seem to need exceptional circumstances
to jeopardize people's jobs by detaining them. Also the chance of domestics or
pensioners absconding seems slight. However they account for a small fraction of
thoseheld when over half of those detained were unemployed.
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INCOME AND AMOUNT OF BAIL

The large proportion of unemployed persons reflects the disadvantages of this group
in a bail system centred on money. They are considered less stable because they
do not have a regular job and so they are less likely to be allowed at large. When
they are granted bail they are not able to pay for it as they have so little income.
It is not only the unemployed who are at a disadvantage under the present system
Table 22 shows the amounts of bail set for the 229 persons who were still imprisoned
because they could not afford that amount.

TABLE 22 - BMOUNT OF BATL

Amount No %

$1-$50 54 24.1
$100=-$200 64 28.6
$250-$500 67 29.9
$550=81000 21 9.4
$1200-520000 18 8.4

224 100.0

Tt was not known how much bail had been set in five cases,

Almost a guarter the amountsset were under $50 and over half were under $200.

Table 23 showing the incomes of the 229 for whom bail was set gives some explanation
of why they ccould not afford even these relatively small amounts and illustrates

the number of low income earners disadvantaged by the system of money bail.

TABLE 23 - TAKE HOME PAY

Fo. %
None 54 33.3
$1-550 51 31.5
$55-58100 28 17.3
$105-5150 2] 12.9
$155-5200 6 3.7
$205~5250 2 1.3
Total 162 100.0

Take home pay was not known in 67 cases.

A third (33.3%) had had ne take home pay in the week prior to their being charged
and another 31.5% had earnt less than $50. A total of over B0% are low income
earners.
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DETATNEES' PERCEPTIONS

An attempt was made to discover the views of the accused on the bail decisions.

TABIE 24 — DETAINEE'S PERCEPTION OF WHY BAIL WAS REFUSED

1. Likelihoeod of turning up

Failed to reappear before 31
No family ties 3
34

2. Criminality

Previous record 23
Seriousness of crime 42
65

3. Physical or mental states

Psychiatric reasons/testing 26
Considered violent/suicidal 4
30

4. Police

Not Australian/N.S5.W. 10
Not liked by police 4
Wouldn't pay pelice 2
Police/prosecutor objected 48

64

5. Administration

Didn't apply for bail 42

On bail then refused 7
Court not finished/committed for trial 11

60

6. Other 59
7. Don't know 78
8. WNo reason stated 93

Only 34 persons gave reasons associated with their likelihood of turning up at
court, though perhaps those from interstate should be included in this figure.
Seventy-eight said that they didn't know why bail was refused while another 93
didn't answer. Some of the 'no answer' cases could be classified in the 'don't
know' category and socme possibly just could not be bothered filling in the answer.
Sixty-four attributed the decision simply to the police or crown prosecutor, some
with implications of prejudice. Only 27.5% gave reasons which could be acceptable
ones for having bail refused. It appears that some people detained are vastly
ignorant of the purpose and processes of bail decisions and that in others there
arae feelings of persecution.

The views of those who had been granted bail but were still in custody were also i
tabulated to find the reason why they could not take advantage of the system. '
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TABLE 25 - DIFFICULTIES ENCOUNTERED IN MEETING BAIL

Could not afford bail or could not raise the money 94
Bail too high 25
On social services 3
122

Difficulty in contacting people 19
Mo friends/relatives in New South Wales 17
36

Mone 28
Did not want bail 6
Other 29
Mot stated 119
182

Daespite the large number who did not state a reason, it appears that the main
reasons that those granted bail are not freed are their inability to find the bail
money and their inability to contact friends and relatives who could provide the
money or stand surety for them,
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DISCUSSION

The data collected from the Court Records Survey and the Bail Census support the
recommendation of the Bail Committee that reform is needed in the bail system.

A quarter of the defendants leave court in custody after a bail hearing but only
one in twenty leave the court in custody after sentence is passed. In fact at
least 130 people in the Court Records Survey received more severe punishment before
the court had passed sentence than afterwards. The outcome of the bail hearing can
therefore be vital for the defendant. Considering the importance and difficulty of
the bail decision the short duration of the bail hearing,referred to by the Bail
Committee, is ratherxr surprising. It results perhaps from the small amount of
information presented. In only a little over a third of cases was the defendant
legally represented and police contested bail in only 17.0% of cases. The
magistrates'lack of relevant inforxmation for a bail decision could be a reason for
the overreliance on the surety system.

Sureties were required in over a gquarter (27.6%) of cases in which bail was granted.
Ag 142 of the 145 cases where people given bail were not released required sureties,
it seems that it may be possible to release many more people if alternatives to the
surety system were used more frequently. The Ball Committee suggested that the use
of sureties be reduced to a non-financial role because it is unjust to punish the
surety if he simply misjudges the person whose appearance he is guaranteeing. The
Bail Census showed that many of the people on remand are of low occupational status
or unemployed. It is possible that their friends and relatives are also poor and
therefore not acceptable sureties.

It is unlikely that magistrates can decrease their reliance on the surety system

until they are given sufficient information to make an informed judgement about the
accused himself. The Committee suggested two ways in which the Magistrate could

obtain more information relevant to the bail decision. The first is an increase in
legal aid for bail hearings. The second is the introducticn of a statutory declaration
signed by the accused which would contain details relevant to the bail decision such

as his income, family ties, employment status, financial commitments and the amount

of time he has lived at his present address or in the area. The data on social
stability obtained from the Bail Census showed that in many cases people with
substantial reasons for not absconding were not released.

If the statutory declaration was cbtained by the police just after the defendant was
arrested it would have the advantage of providing information which the police could
use for their own bail decision.

It is important that the police be well informed ahout the defendant as they may
exercise their discretion at three different stages of the bail system. At the
first stage involving the granting of bail prior to the first court hearing the
police appear to be over cautious and set too high a bail. 81.6% of the people
being held in police stations had been granted bail but could not pay it. This
situation could he alleviated by stricter guidelines for the setting of police
bails such as the introduction and encouragement of the use of non financial
conditions for release; upper limits on the amount that can be set for certain
offences with compulsoxry release for minor offences. These guidelines could limit
discriminatory practices such as the setting of higher bails for Aboriginal drunks.

The second stage at which police opinion is important is at the first court hearing,
at which they may contest bail. Table B8 suggests that whether or not police contest
bail could be a crucial factor in the magistrate's decision to refuse bail.

The third stage at which the police are involved is in the decision to issue a
warrant if the defendant forfeits his recognizance. Table 12 shows that the issuing
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of warrants is not simply related to the sericusness of the offence.

The juveniles, as a particularly vulnerable group need a separate mention. Most
are unlikesly to abscond as they are usually dependants (B7% in the Bail Census).

When the risk of their absconding is low, the young person should usually be held
in remand only to protect him from himself or others. Only 21 of the 192 juveniles
in the bail census were cases of neglect or similar offences. In cases of
uncontrollability there is no evidence that the young person will be illtreated orxr
even that he will harm others. The fact that the parents may find it inconvenient
to keep the child at home until the court hearing finishes should not be a good
enough reason for holding the child on remand.

Forty-eight of the juveniles on remand in the Bail Census were being held for
physical or psychological testing. A bail system emphasizing non-financial conditions
of release could ensure that the young perscn took the required tests without having
to imprison him.

In general the same criterion should be used for making a bail decision for a
juvenile as for an adult. 1.e. the likelihood of the defendant absconding, the
seriocusness of the offence, the mental or physical health of the defendant and the
likelihood of the defendants interfering with witnesses or evidence.

The present bail system, discriminates not only against the specific groups juveniles
and aborigines but against the poor generally. To take advantage of most Paolice
bail decisions the defendant needs to have ready money while at the Magistrates
courts he often needs friends or relatives with substantial assets.
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APPENDIX T

COURT RECORDS SURVEY

Lase No.

(1)
(2}
(k3]
{4)
(5)
(6)

{7

(B)

9

{10}

(10)

(11}
12)

{13}

(14)

(15)

Date..svaneanann St tarirarabes bR r v fusaT T NN b
AgBRevvarerenmnnans eeiaEEaaassrserirrecnseratesenE o nrnn e
CooUpation. caivssrvenvnnnnnn B eiabesranemmsn e iberarae s

Address (Suburb o Town}.eessnnn-- ..................-........[:I:[]

Main Offence.......................4.....................[:::I:I::]

Other offences 1 Yes............................................[j
2 No
3 Hot knowm []

Whether legally represented...c.civirevcerrrs-aansnnnn eesrerieraann

1 Yes
2 No
3 Not knowm

Bail contested...................................................[]
1 Yes
2 No
3 Wot known

Bail applied for...eee.... ...........................-...........[j
1 Yes
2 No
3 Not knowm

{a) Baill granted...ceveevceensnrnsacsasarannsansansanens .........[]
1 Yes
2 No

(b} If no was there subsequently (i) a commital for trial...... [j
1 Yes
2 No
3 Not known

(ii) custodial sentence......-. [j
inebriate
extradited

1 yes
2 ¥o
3 Not known

Mmount (total} $.......................................[:[:[:[::iij

Type of bail: 1 Allowed at large ..............................[]
2 Without surety
3 With surety(ies)
4 Not relevant

4
5

O

ReleaSed.cusrsranasanessnsnsaransnssiisiatareansasasassasansnmnnes
1 Yes
2 No

Recognizance forfelted
1l Yes
2 No
3 (Not relevant)

Warrant issued 1 Yes......................................A.....[]

2 Wo
3 Hot relevant
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ESTABLISHMENT: +ivvvavaessanss Form B. — Aecord Data Sheet

MEmME: . aivensenntenntasrretasnrrnnnras

Bail Census Guestionnaires: obitain from records only

All unconvicted prisoners including appellants

Court remanded £0 .....vviesviiveinnn.. Date remanded to .oueeefeen /e

IFf Appellant, specify Court appealed from .. .oevesteesansernransnnrcansnacens

3. Offence or Complaint (must serious offence;r give value of goaods if
Property offence, if information availabla) ...eveecercrrnnrenanesnnnses

R I R R e L R R L T I R R PR

5. Has bail been set  Yas [:] Na [:]
If 'Yes': (a) Was it by, Police
Magistrate D

J.P. [:]
Judge D

(b) Total amount of bail Set $iewsvveasis trvennnens
(c) Was cash deposit required Yes [ ) e ()
{d) was surety reguired ves () No O

6. Date received on current charge .eveveefieveiafoeiinns

7. Is prisoner awaiting initial court appearance:
On Peliy Sessions [:)
Awaiting Trial:District [:]

or Supreme Court

Awaiting Sentence: Magistrates Court [:]

District Court [:]
Supreme Court D
Appeal pending D

9., Date of birth ....vefeivevifuvves. oOr Stated age c.uyivessena.. years
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Form A

Establishment .ueeuiurencriraniianr i,

Bail Census — 21,8.76

(Bail Review Committee set up by the N.5.W. Government)

0On the night of 21.8.76 a census of all unconvicted persons [including
appellants] will be held in all gaols, police lock-ups and Youth and
Community remand centres in New South wales.

The purpose of this census is to determing ways and means of improving
the bail system,

Accordingly your co—aperation in completing this guestionnaire, on a
voluntary basis, is greastly appreciated. Tt is nat intended to identify
persons by name in the final repaort. Your name is anly needed in the initial
stages in order to ensure that every unconvicted person is included in the
census, As soon as the forms are collected your name will be destroyed.

Thank you for your co—operation,

IV

commissioner of Corrective Services.

SUANAME: i vaietataicnaesarvanisnntrnasssnstanansttonnsnns

Other names: .. ..ciacenncuncancnnns

N N N TN I R IR N R R

2 1
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EOTABLTSHMENT . tuvvar v imssannccostinanssassnsa
(Plal::e a tick in the appropriate box or write on the dotted line as applicable)

a. E}_: MaleC] Female D Name: .. .ieorraviinct carsanens

3. Place of residence:r

(usual address; no street  GErEEL: .uvuevrviriarsnrrarrirerancnrtnanonnann

number necessary } Suburbs

15. What type of accommodation were you in:

Owned/Buying (] Board ]
Rented House [:] Other D

Rented Flat [:] please specify tioivvenisnnrans

16, How long did you spend at present home address: ....cvieivnisrissannanans
{years and months)

17. How long did you spend in that area: ..eevseirrinsctnnanannns

(years and months)

18. Where did you live before you moved to the present area:

Elsewhere in N.5.W. [:]
Elsewhere in Australia [:]
Dutside Australia [:l

10. Marital Status: Married ) Seperated
Single [:] Defacto

Divorced

0oy

Not known

11. Number of dependents you support:

12, (@) Country OF Birthi suseessseorsasnsrrnncnrrsssnsonnunnnsrnarasionsssa
(b} Are you an Australian Aborigine: Yes D NO C]

(c) I you were born outside Australia what year did you arrive: 19.....
13, What is your usual oceoupation: ... ... seieiiai i anerntr b bt e

14, Were you employed during the wesk hefore coming into custody;

Yes [:J No D

If 'yes' how many months were you in that job: ...uv.vevnaww..s months

19, Do you have any of the following:

Insurance: Yes [:] No D
Cheque Account Yes [:] No D
Savings Account Yas D No D
Life Insurance Yes D No D
Building Society

and Credit Union Yes Q Na D
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22,

25

yhere did your income come from the week before you came into custody

No income [:j Social Security
[:j (specify type of pension or

Job benefit]s v iuieriierirrinniansncinns

Dther

(specify e.g. rent, property, shares
etc. ): )

What was your take home pay during the week before coming into
custody: Hove,iivrirranranraan

(a) Was bail refused: Yes [:j No [:j

IF tyes'; why do you think ball was refused?

(h) IF hail bas been granted what difficulties bawve you had in raising it?

[ T R T I T I I T I R R R T

IR I I TR

I N L L R N RN R I N N I I R
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BALL CENSUS
PLEASE ASK PRISONER FOR INFORMATION WHERE NECESSARY EXCEPT LAST THREE QUESTIOMS
|
[1J}]

3, Offence or Complaint (most serious offence: give value of goods if r1—1—1—1

1. Place of dotention. . ee-erenrsrsenasscorsnsnnrnsrsassnrannnnn e

2. Place of residence (street & suburb only}...eseeenvrnrncncnsssssrenns

Property) veesianeattiannnanaacennnnnan e
4. Other offences or complaints: []
Indictable: Yes, HO..ve-uiimameneananss ressrrasaaanas

Summary : Yes, No....-. creramaaan [ PN . ................[]
Neglected or uncontrollable, Yes, No....

5. Has bail been set? ¥es; NOt.uicerinnractannsnsanesasonnns ..................[J
IF YES TO QUESTION 5
(a) was it by police, magistrate, J.P. Judge....cvv-u.-n srerrabeina E
(b) amount (total) $.........0.0.-- s saserraa e ............[:I:[t
{c) cash deposit required: Yes; No..uevu-nnna .............................L
(d} surety required: Yes; NO........ haresreterseatenaann .

J
i

6. Length of time in present custody:...........Days........HOUrs.......——-
(If exceeds 2 days, hours not required)

7. Whether: Awaiting initial Court appearance............ rrsbbanmnnnan ......[]
&n Petty Sessions/Children’s Court remand
Awaiting trial District or Supreme Court
Awaiting sentence - Children's Court
- Magistrate's Court
~ District Court
- Supreme Court
Appeal pending

B. Sex: Male, Female..... eesseasasshansmnnstaeraisanann .....................4—1
9. Dpate of birth (or stated age) (.....years).....................[—[:[]-]————
10. Marital status: Married, single, divorced, separated, de facto, rj

Hot KNown....eieannsannennnnn e e st essmmrrreeennnna s -
11. Supporting dependents - state numMber...sesereratsrsrtoniromarsnan ......[:EJ
12. {a) Country of birth........... ...................-...............‘....[]—I

(b) Australian Ahorigine? Yes, HO, NOE-KNOWN--ve.siurinerannnnnrsnsaneans .E]

{¢) If borxrn outside Australia, year of arrival....... heatseaemasarane
1

13, Usual occupation (specify fully).--viveceiannunnertacentsannnnnonassann

14. Currently employed {week before coming into custody)? Yes, L E]
If yex to Q. 14, length of time in that job (in months)..............[—L]—]

15. Accommodation: Owned/Buying, rented house, rented flat, board........... LI
Other (specify)......... L e st eamarerandnansna et anana st asaa s et asnar et bann

16. ILength of time at present home address...............................[:[]—]
17, Length of time in area...............................................[:[]:]

18. Where lived before moved to present area? E
Elsewhere N.S.W., elsewhere in Australia, outside Australiad......cccocoese. J

19. which of the following does the prisoner have?

Insurance, cheque account, saving accowit, life insurance, building -
society or ¢redit union..................................................L]

PLEASE COMPLETE BACK
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21.

27

Source of inceome last week? None; Job; Social security (specify type
of pension or benefit).iv.verieeiarianroseraarannancrsnansrsosssacany —1
Other (specify) (eg. rents, property, ShareS) iueisevssarvssnranannsne ——

Take home pay week hefore coming inteo custody..§.....iecceecavrars

PLEASE ASKE THE PRISONER THE FOLLOWING QUESTIONSAND RECORD ANSWERS

22, [B)Tf bail refused, why do you think bail was refused?

22.

{Record fully and in prisoner’'s own WOrdsS}....seieessssansssarasvanna

RS R

(b} If bail has been granted what difficulties have you had in

raising it?....................................................[:[?

R I I I T I T T Tt T T T T Al

23.

24,

25,

PLEASE ANSWER WITHOUT QUESTIONING PRISONER

Does the prisoner have a criminal record?.-....'......................[:I
If answer not known from your existing records, circle "not known"

Yes, Indictabhle 1 Summary 1
1+ 1+

No , Not known
Does the prisoner have apparent language difficulties? Yes, No...... [J

Why do vou think bPail was refused?..iieveiiascensrscasasssnnnsnnnaans






