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1. PRACTICE MANUAL UPDATE



The Legal Aid Commission, in association with the Department of Community Services is producing the first update for the Practice Manual - the update is due out at the end of

June and will include the Children's Court Rule, Care and Protection Regulations, LAC's policies and fee scales, amendments to the legislation and revised commentary based on developments in the law. The cost is $33 plus GST and Australia Post shipping (DX will be no charge). An order form is included below or can be obtained from The Senior Solicitor (Child Protection), The Legal Aid Commission, Level 3, 333 Castlereagh Street, Sydney 2000 at the Legal Aid Commission Tel: 02 92195776



2. CHILDREN’S COURT CASE



1. 	DoCS v. E [02.04.01] Campsie Children’s Court



Application for Emergency Care Order and Examination and Assessment Order

(Section 45)



Law Considered:



Children and Young Persons (Care and Protection) Act 1998



Section 67



The making of a care application for a particular care order of the Children’s Court does not prevent the Children’s Court from making a care order different from, in addition to, or in substitution for, the order for which the application was made, provided all prerequisites to the making of the order are satisfied.



Principle: “I can make a different care order, making a care order different from, in addition to or in substitution for and (sic) the current application - and 67 applies to an emergency care and protection - they’re called emergency, care and protection orders, so I can do it but whether it’s wise to do it on an ad hoc basis today is another issue…”.





3. PAPERS PRESENTED FOR GENERAL COMMENT



The following papers on the Children and Young Persons (Care and Protection) Act 1998 are included in CLN for your information, and written comment is invited from readers on the issues raised in the three papers.



3A. Parental Responsibility, Care Plans, and 

Rescission and Variation Applications



[A paper presented to the Local Courts Regional Conferences in March and April 2001]



By

Roderick Best

Director, Legal Services

Department of Community Services.



This is now the second occasion on which I have been asked to present material to Magistrates across non-metropolitan New South Wales on the Children and Young Persons (Care and Protection) Act 1998. On the first occasion I took the opportunity to discuss the background for the legislation, its objects and principles and to present a broad overview of its provisions. 



What I would like to do today is to look in greater detail at a number of specific issues. Due to the amount of time available to me I have prepared a detailed paper and copies of this will be available for you to take with you if they have not already been included amongst your papers.



What I would like to do is therefore to look at parental responsibility, care plans and finally rescission and variation applications. 



Parental responsibility 



Over many centuries a variety of terms have been used to describe the close and intimate relationship between adults, children and young persons. When considering the implications of particular terms it is, therefore, always necessary to closely examine not only the definition provided for those terms but also the context in which they are used. Expressions like parent, parental responsibility, guardian, residency or even daily care and control can in some contexts be interchangeable and in other contexts refer to clearly defined separate notions.    



Parental responsibility



By and large, contemporary legislation refers to the primary personal relationship of an adult with a child or a young person as one of parental responsibility. Both the 1998 Care Act and the 1975 (Cwlth) Family Law Act define this term by reference to the common law powers of parents.� Each of them refer to “the duties, powers, responsibilities and authority which, by law, parents have in relation to their children”. Anthony Dickey states that while it is not possible to provide a definitive list of what is captured by this expression, it clearly means that the parent can (within certain parameters) control the child’s education, religion, medical treatment, name, residence, diet, associates, discipline and property. Further, the parent can also speak on behalf of the child.� To this list, and without wanting to be definitive, I would add that the parent has a power to consent to marriage, agree to adoption, veto the issue of a passport and determine burial conditions�. There is also a possible entitlement to information and its control.�



At common law, this control is, what Lord Denning described, as “a dwindling right”. As he said, “it starts with a right of control and ends with little more than advice”�. Our High Court has adopted this principle and demonstrated that it applies as much to a child with a mental disability as to any other child�. This dwindling right at common law automatically terminates when a child or young person marries� or attains 18 years of age�.



When an adult adopts a child, that adult acquires parental responsibility for that child. The 1965 Adoption Act expresses this by saying that the adopted child becomes the child of the adopter “as if the child had been born to the adopter .. in lawful wedlock … [and] .. ceases to be a child of any person who was a parent…”� The three statutory exceptions to this are that: 



the adopted child does not lose vested or contingent proprietary rights,  



(2) 	the relationship continues for the purpose of establishing sexual     offences�, and



      where an adoptive parent was a parent prior to the adoption or a spouse or de facto partner of such a parent, then the adoption does not alter the application of an order made under the (Cwlth) Family Law Act 1975 unless leave had been granted under section 60G of that Act.� 	



Similar provisions to this are contained in Chapter 4, Part 11, of the 2000 Adoption Act.



Guardianship, custody or care and control



At common law, when you wished to distinguish between different adults who held different types of parental responsibilities the term ‘guardianship’ was used�. There are a number of surviving examples of this. These include: 



the power of the Director-General, Department of Community Services where a child has been surrendered for adoption but the adoption process has not been completed; 



immigrant children who do not have a parent under the (Cwlth) Immigration (Guardianship of Children) Act 1946



where a testamentary guardian is appointed by a birth parent in their will, or



a guardian ad litem appointed to look after the interests of a person involved in litigation. 



Where it was necessary to distinguish between powers used vis a viz third parties then ‘guardianship’ can be reserved for this concept while ‘custody’ becomes the concept covering day to day decision making for the child or young person.�



Where it is appropriate to tease apart the elements of day to day decision making, then these short term immediate decisions are grouped under the expression ‘care and control’�. Anthony Dickey� demonstrates the distinction between custody and care and control by saying that the decision about which school or the education system a child attends is the longer term decision (and hence a custodial one). By contrast how the child travels to school, what the child has for lunch or which sport is played at school are likely to be the immediate decisions (and hence a care and control one). Clearly, depending upon the particular circumstances of a child, a decision can become a custodial rather than a care and control issue. For example, a decision denying a new Tiger Wood to play golf as his high school sport may in the circumstances be a custodial rather than the care and control matter which it would be for a Rod Best at the same age. 



Wardship



Standing beside parental responsibility and guardianship is the ancient concept of wardship. This is a prerogative of the State to care for its children. 



A contentious aspect of wardship is the question of whether it forms part of the powers of the Family Court and, if so, how and if so, whether this power is exclusive (in part or in whole) of the powers of the Supreme Court. 



While the Family Court has a power to make orders for the welfare of a child (which we will return to later) I consider that the better view is that the Family Court does not have, in its own right, a power to make a child a ward of the Court. This is because the court is a creature of Statute and the enabling legislation does not provide this power. The cases on this matter do not disagree with this position but do not necessarily totally endorse it either.�



If the Family Court did have a wardship power then the question arises as to whether that power extends until the young person is 21, rather than the usual 18 years, because the Commonwealth has no equivalent provision to the Minors (Property and Contract) Act 1970. There is a Northern Territory case which states that there is an implied limitation which will lead to the power ceasing at age 18 rather than 21.� 



In relation to a child in Victoria, the Full Court of the Family Court� has held that by the Victorian equivalent of the Commonwealth Powers (Family Law-Children) Act 1986 the State of Victoria referred all powers for the “custody and guardianship of, and access to, children” to the Commonwealth other than matter concerning adoption or arising from care and protection legislation or the powers of the Supreme Court “in respect of children who are in such custody, guardianship, care or control”.�  The Court then proceeded to hold that the use of the word “such” refers solely to orders made under care and protection legislation. These did not include powers arising under the (Vic) Supreme Court Act 1958.� 



The Court therefore held (albeit tentatively rather than conclusively) that the State had not exempted from the referral to the Commonwealth the powers of the Supreme Court of Victoria arising from the (Vic) Supreme Court Act 1958.� The result of this is that the Family Court, on this view, does have a wardship power. While a referral of powers does not result in the State losing this legislative power�, since 1995, Section 69B of the (Cwlth) Family Law Act 1975 provides that if a matter can be commenced under the Family Law Act then it cannot be commenced in another court.�



 If this tentative conclusion of the Full Court is accepted as also applicable in this State, then it would seem to be a particularly obscure ousting of the prerogative of the Crown in the right of the State of New South Wales.� It would also restrict the prerogative power of wardship to custody and guardianship. As the High Court made clear in Marion’s Case, the court has a power (and hence presumably the wardship power) is more extensive than that of parental responsibility. The majority in this case held that:



“There are in our opinion, features of a sterilization procedure or more accurately factors involved in a decision to authorize sterilization of another person which indicate that, in order to ensure the best protection of the interests of a child, such a decision should not come within the ordinary scope of parental power to consent to medical treatment”�



Accordingly, I submit that irrespective of this referral, wardship is a continuing a power in all situations applicable to children and young persons, of the Supreme Court. 



This power has not been affected by the 1998 Care Act�. In addition to this reference, there is a further express provision that the Children’s Court cannot make a parental responsibility order inconsistent with an order of the Supreme Court in the exercise of its jurisdiction “with respect to custody and guardianship”�. You will immediately have noted that this section does not refer to ‘welfare’. At first glance this may appear significant and mean that the provision does not apply to all aspects of the parens patriae jurisdiction (which has been defined as including “all matters relating to the custody, guardianship and welfare of all infants, whether born in or out of wedlock”�). However the breadth of the concept of guardianship combined with the Court often� including as one of the orders which it makes as part of its parens patriae jurisdiction, wardship of the court, should result in this omission having little significance in practice.  



In addition to assuming wardship, the Court has exercised this power to issue an injunction to protect a child�. The injunction can be against the whole world�. The injunction can also be to protect an unborn child�. The court’s power, unlike the power of parental responsibility, can be used to override consent (or the withholding of consent) of a competent child or young person� One limitation on the power is that it is usually not used in relation to children with refugee migrant status� 



Unlike common law parental responsibilities those powers assumed by the Court are not diminishing.�



As with other powers for the welfare of the child any person with an interest in the child can commence proceedings�. Once commenced the proceedings are for the protection of the child and as such are not strictly adversarial, although this does not alter the fact that they are still conducted judicially and in accordance with natural justice�.



State intervention in parental responsibility



Traditionally it was accepted that in any proceedings to adjust parental responsibility there was a broad distinction between private law rights which are generally pursued under the (Cwlth) Family Law Act 1975 and public law, where the State intervenes for reasons of public policy to care and protect a child or young person.  Adoption, which is the total alteration of parental responsibility, rather than an adjustment, therefore forms part of State responsibility.



As I have already noted, this distinction no longer clearly applies. Section 67ZC(1) of the (Cwlth) Family Law Act 1975 confers on the Family Court a power to make orders for the welfare of the child. This very broad power is limited by the life giving force which comes from the Constitution. The marriage and referral powers are the primary heads of power within the Constitution which may be relevant for these purposes. The marriage power therefore imposes limitations in terms of some ex nuptial children and arguably where no other aspect concerning the marriage is, or ever has been, before the Court there may be other concerns which are beyond the ambit of this paper�. The Court also has powers from referral which we have already discussed, as well as power from the Jurisdiction of Courts (Cross-vesting) Acts 1987. Because of the intricacies about the application of cross-vesting, I do not want to venture into that digression in this paper. 



Section 67ZC may therefore not permit, by way of example, management of the property of some children.� It does however cover “at least” the powers of parens patriae� and permits the Court to require attendance and treatment by a psychiatrist�.



Where the provisions do apply, then anyone concerned with the care, welfare and development of the child can be an applicant�. This would therefore include DoCS. 



Parental responsibility under the 1998 Care Act



Under the 1998 Care Act the concept of a child or young person being a ward of the Minister (as distinct from a ward of the Supreme Court) no longer exists. Instead the 1998 Care Act recognises care responsibility, supervisory responsibility and parental responsibility. 



Care responsibility is defined in sections 3 and 157, largely in terms of the common law understanding of care and control. Supervisory responsibility is the obligation to supervise a placement which is held by what the 1998 Care Act refers to as a designated agency. This is set out in section 140 and other places. For the purposes of this paper I will not further elaborate on these aspects other than to make a few passing comments on care responsibility.



If a child or young person is removed from his or her parents under Chapter 5 Part 1 of the 1998 Care Act or under a warrant issued under section 233 of that Act then the Director-General has care responsibility. Likewise if the Director-General can assume care responsibility without physically doing a removal under section 44.  In all of these situations care responsibility is as defined in section 157. While it is the case that this section is still to be proclaimed, that will not prevent the operation of the proclaimed section 3 in giving effect to it for definitional purposes. 



The use of the term ‘removal’ in section 45 cannot necessitate a physical removal. If this was the case then if DoCS collected a homeless child or young person from the street then no care responsibility would be held by the Director-General even though this is a situation clearly envisaged by section 43(2). Instead, section 49(1) must be referring to the removal of the child or young person from the legal status of caring for that child or young person. There is no authority that I can locate which indicates that a parent can abandon parental rights merely because their child is homeless. That parent will still be required to give consent to medical treatment where such parental consent is required. That parent will still have rights of burial if that child dies. The absence of physical care does not therefore always equate with the legal status of care. 



If the Director-General has care responsibility, then its commencement appears clear, but when does it cease. Certainly, it will cease when the Court vests it in a designated agency under section 49(2) but that is not currently possible because the provisions on designated agencies have not yet been proclaimed. The care responsibility must therefore continue until such time as there is either a contrary order from the court or it is relinquished by the Director-General. 



There does appear to be an initial difficulty with this argument, in that section 49 is headed “care of a child or young person pending care proceedings” and is not headed “pending contrary order in care proceedings”. The use of section 35, Interpretation Act 1987 however avoids that issue because it says that headings to mere sections cannot influence the interpretation of the section. 



Care responsibility is not an order made available to the court under Chapter 5 except in the presently redundant section 49(2). As such it cannot be made as an interim order as sections 69 and 70 are restricted to the making or care orders. It could be made as an order under section 38, if it was required by a care plan, but this is an unlikely scenario where there has been an emergency removal. Accordingly, unless the Court makes an interim order for parental responsibility the care responsibility of the Director-General should continue without the need for any supporting order. 



The other option is the ability of the Director-General to relinquish care responsibility. This is not an express power but I suggest is inherent to the ability to assume care responsibility. If it was exercised then an explanation would need to be given to the Court under section 45(3), if not other provisions.



Why shouldn’t the court immediately proceed to make an interim parental responsibility order ? There are a number of reasons for this. I will refer to just four: 



Firstly it is contrary to the principle of adopting the least intrusive option [section 9(d)], 

secondly parental responsibility is a care order and as such can only be made after the Court is satisfied that the child or young person is in need of care and protection under section 71, 

thirdly, parental responsibility can only be re-allocated after the Court has considered a care plan [section 80(b)] which is unlikely at this stage of the proceedings, and 

fourthly to remove all parental responsibility and shift it to the Minister is to have a significant impact on persons who are more than likely not to have had a say at this stage of the proceedings [for example, see section 87]   



Returning however to look in more detail at parental responsibility, it must be noted that for any of these orders there needs to be a child or young person, and that means that they do not apply to a foetus�. The 1998 Care Act does however recognise that a report can be made in relation to a foetus where there are concerns that a child, once born, may be at risk of harm�.

 

As stated at the beginning of this paper, parental responsibility has the same meaning as it does at common law. Where the Children’s Court is satisfied that a child or young person is in need of care and protection it can make an order allocating parental responsibility, or specific aspects of parental responsibility, to any suitable person (including a parent) or the Minister for Community Services.� While it might, at first, appear that the Minister cannot be allocated any specific parental responsibility (because this reference only appears in sub-section 79 (1)(a) and not sub-section 79 (1)(b) ) it is clear from section 81 that this is not the case. Section 81 also makes it clear that parental responsibility can be held jointly.  



Where there is joint parental responsibility this presumably implies that there should be consultation with each person holding parental responsibility before a decision is made, even if there need not be agreement� While the powers might be argued to be held separately rather than jointly, decisions of significance may still need to be made jointly. Examples of where this may occur are in changing a surname� or circumcising a boy�.



An order for parental responsibility can be made as a final or an interim order.�



Once a parental responsibility order involving the Minister has been made then the authorised carer for the child may, after 5 years, seek sole parental responsibility. For this application the carer needs to have the consent of those who had parental responsibility immediately before it was re-allocated to the Minister. This need not necessarily mean consent by the birth parents. This re-allocation does not require the Court to examine whether the child or young person is still in need of care and protection.�



It is therefore possible under the 1998 Care Act for sole parental responsibility to be allocated to a non-family member and without recourse to adoption or Family Court proceedings.



Notwithstanding this, the range of other orders available to the Court mean that this parental responsibility can be ordered in conjunction with other orders, such as for support services and contact�.



To assist in making final orders, rather than delaying to see if the circumstances of the child or young person may change, the Children’s Court has a monitoring power over the suitability of the arrangements for the child or young persons. This monitoring power will be used where the Court has made final orders allocating parental responsibility�. 



The Review upon which the 1998 Care Act is based, gave a clear justification for the flexibility which is now available through a much broader range of orders and the ability to split parental responsibility. The Review said:



This approach “may ultimately be in the best interests of the child by helping to keep the parental links alive, thereby facilitating restoration. Parents who feel they have not lost everything as a result of a care order, or who have not been judged totally incapable of parenting, may also have a more constructive attitude to the court’s decision and to the Department or agency responsible for the child’s care”� 



The Act itself, also provides some underpinning objects and principles which are designed to help adapt to this increased flexibility. These refer to the paramountcy of the safety, welfare and well-being of the child or young person, the adoption of the least intrusive option and the participation of the child, young person and their family in decisions.�



The Government has announced that the emphasis of some of these principles should be enhanced. In particular, the implicit recognition in the 1998 Care Act of permanency planning is to be expressly addressed. Permanency planning seeks to avoid the detrimental impact of a drift in care and the child or young person suffering from multiple failed short term placements. It aims to be pro-active with outcome based planning which sets goals of a stable and safe long-term placement within a reasonable time which is determined by the current age of the child or young person.  To achieve this it utilises a range of options including restoration of the child or young person to the parents, fostering, allocation of parental responsibility and adoption. 



Within this context, the new option of sole parental responsibility to someone other than the Minister (whether or not used in conjunction with other orders) can be seen as providing another option in the continuum of arrangements between supervising a child with her parents to having the child adopted. A sole parental responsibility order does qualitatively differ from adoption, as it is not a substitutory order under which, for example, even the birth certificate is altered. 



These options are all applicable following a finding that the child or young person is in need of care and protection. They address the issue of what is in the best interests of the child or young person after that event, rather than the threshold question of when a child or young person should be removed or is in need of care and protection. 



 The ultimate form of these proposed changes needs to await the decision of Parliament, however some indication has been given in a draft exposure bill and an issues paper. I commend both of these to you. 



Unlike at common law, parental responsibility under the 1998 Care Act is unlikely to be a diminishing right. This conclusion is drawn by analogy with the parens patriae jurisdiction and because it derives from a court order which is already limited in duration. The order will, for example, cease upon the death of the child or young person. One consequence of this is that it is the birth parent, rather than the person holding parental responsibility or the carer, who will decide how and where a child or young person (subject to a care order at death) is buried�. Again unlike the common law parental responsibility the order will not cease upon marriage�.



The order can be rescinded, provided that the threshold test, of a significant change in circumstances, can be met�.



Despite the cessation of the order, the Minister can continue to provide assistance and the designated agency will continue to implement a leaving out of home care plan. Both of these functions will however be limited in time�. There are also responsibilities in terms of record keeping which will continue beyond the life of the order �.



In this quick overview of parental responsibility I trust that I have mapped out the range of powers available and indicated some of the complexities present in this area of the law. 



Care Plans



What is significantly different about the 1998 Act is the requirement for a care plan. A care plan may be developed as part of a negotiated attempt by DoCS and the family to resolve concerns that a child or young person is in need of care and protection.� If this care plan alters who holds parental responsibility then it is only effective if there is an order of the Children’s Court approving the plan.� For other situations, an order from the Court may only be needed in relation to care plans, for those parts of the care plan where the order will permit certain things to occur or it is thought desirable to use the review or enforcement provisions available to the Court.� Finally, if Court proceedings are commenced then DoCS must lodge with the Children’s Court a care plan to either withdraw the proceedings� or to obtain final orders�. 



Where no court order is required then the care plan will merely be registered. As yet no court directions or rules are available on how to register a care plan and so DoCS is adopting the practice of merely writing to the Court to enclose the care plan which it seeks to have registered. As there will be no application before the Court at this stage it will be interesting to see how the Court deals with these letters. 



If an application is made to the Court to approve a care plan reached by consent, then it is not necessary to establish to the satisfaction of the Court that the child is in need of care and protection or to otherwise comply with the requirements of Part 2, Chapter 5 of the Act. Instead, it is necessary to establish to the Court’s satisfaction that the consent order does not contravene the principles of the Act and that everyone other than DoCS has received independent advice. The independent advice does not need to have been given by a legal practitioner.� Who is independent is presumably determined by someone without formal, direct connections with DoCS or anyone else involved in the proceedings. 



Registration of a care plan, without obtaining any Court orders, gives no greater efficacy to the plan than if it is unregistered.�  What registration does do is ensure that a copy of the plan is retained and accessible to all parties. This will make it easier to refer to such a plan in subsequent court proceedings.



Care plans must be signed by each person who has agreed to participate in the plan. This can include the child or young person where they wish to do so.�



The care plan would look at what arrangements are being made to ensure that the child or young persons care and protection concerns are being addressed rather than being allowed to drift.� As the Review upon which the Act is based said: “The benefit of care plans is that they set out in detail the Department’s proposals for how the child or young person will be cared for during the period in which he or she is being looked after by the State. The plan, which should be negotiated with the parents where possible should deal not only with the status of the child in terms of allocation of parental responsibility but also with practical issues about the planned placement…They ensure that the Department has a coherent plan for the future….There is practical information available to the court which will help it to make an assessment ….The parents [will have a reduced] sense of alienation….The plan will be practical and specific…….There is a plan against which outcomes may be measured.”� 



I presume that the law on the registration of other documents in other jurisdictions may come to apply. Thus a comment such as in a Family Law case may be applicable: “Registration is an administrative procedure and cannot validate an agreement which has not been properly entered into or executed”� Likewise an agreement not originally intended as a care plan could still be registered as such�, it could be unintentionally registered by being attached to an affidavit� and can be registered after the death of a party.�



If, as described earlier, the Court plays a pivotal role in the removal of a child, then the approval of a care plan will become the vehicle by which the Court exercises its power. A recent English decision is largely applicable to this new power in the Children’s Court:�

“The local authority first put forward this appeal on the basis that the court could not interfere with the care plan. …. The court cannot impose its own conditions upon a care order or direct the local authority how to look after a child in their care. The court cannot direct a particular type of placement, whether it be at home or in foster care or in a residential home or anywhere else. The court cannot direct that particular services be provided for a child. This means inevitably that, before passing responsibility to a local authority the court must scrutinize the care plan with considerable care.”� 



Similarly there is this comment from another English Judge:



“In my judgement, the fact that a care order is the inevitable eventual outcome should not deflect the judge from using the litigation process to its maximum effect.”� 



Unlike the situation in England, the 1998 Act does permit processes for the care plan to be monitored and reviewed once it is approved or supported by Court orders. In section 82 the Act permits the Children’s Court to monitor a change in parental responsibility. The power permits a single report to be made and received and for the Court to initiate a review of its previous order. The 1998 Act also keeps in place the inherent jurisdiction of the Supreme Court� and expands the number of decisions which are reviewable by the Administrative Decisions Tribunal�. Finally, and most importantly there are the reviews by the Designated Agencies and the Children’s Guardian� These additional powers of review may influence the position which the Children’s Court adopts when considering a care plan.�



The English position should therefore be more extreme than the position adopted in the Children’s Court. The English position is that “a court should be slow to abdicate its responsibility until all the facts are known”� or “the court should only pass responsibility over to the local authority by way of final care order when all the facts are as clearly known as can be hoped. Thus, if the court having heard the evidence, is not satisfied about material aspects of the care plan, the court should decline to make a care order. Local authorities should thus be left in no doubt at all that the care plan will in each case be subject to rigorous scrutiny”� 

 

In England this means that the court expects to be advised of the details of any proposed placement� and any adoption processes have been completed if that is to be the proposed arrangement.� Especially where the child or young person has complex needs and an urgent requirement for permanency then the plan should adopt a twin track approach of either sequential or concurrent planning.�



It is not the case that the court must always be satisfied beyond doubt that all aspects of a child or young persons care has been dealt with:



“there are cases (of which this is one) in which the action which requires to be taken in the interests of children necessarily involves steps into the unknown and that provided the court is satisfied that the local authority is alert to the difficulties which may arise in the execution of the care plan, the function of the court is not to seek to oversee the plan but to entrust its execution to the local authority.”�



It is also the case that:



“If there had been a realistic alternative to the care plan, the judge was of course entitled to urge the local authority to look carefully at it…..The judge is not a rubber stamp. But if the threshold criteria have been met and there is no realistic alternative to the care order and to the specific plans proposed by the local authority, the court is likely to find itself in the position of being obliged to hand the responsibility for the future decisions about the child to the local authority.”� 



As noted above, in NSW, there are still considerable review mechanisms in place to permit on-going oversight. 



Rescission and variation



I have already alluded to powers of review in the Children’s Guardian, the Administrative Decisions Tribunal and the Supreme Court and I do not wish to spend more time on those aspects. Instead I want to look at the Children’s Court power under section 90 to deal with applications for rescission or variation. 



Section 75 of the 1987 Act permits anyone with a sufficient interest in the welfare of a child to seek a variation of a court order. The Act expressly states that ‘there is no limit to the number of applications that may be made’� It is rare for the Supreme Court to declare a person in care proceedings to be a vexatious litigant -or any other similar order to be made�.  Departmental legal officers with whom I work have no recollection of such an order ever taking place.



The new provision makes some significant changes to this. It requires that an application can only be made by the leave of the Court and the Court may only grant leave where ‘there has been a significant change in any relevant circumstances since the order was made or last varied’. As a specific requirement, the threshold needs to be satisfied as an issue independently of the application of the principles set out in section 9 – including the paramount consideration of the safety, welfare and well-being of the child or young person. Likewise there would seem no justification to characterise the threshold test as an issue of re judicata or of issue estoppel.�



Before looking at this threshold issue a further two qualifications should be noted. This is that section 90 only applies to care orders ie those defined under section 60. It does not therefore apply to orders under section 38 or orders under section 15, Children’s Court Act 1987. Secondly, if an order ceases of its own accord, such as because it is time limited, then making another order to be effective after its conclusion may have the practical effect of varying or rescinding and yet could not be characterised in this way. There is a debate with some Magistrates as to whether an interim order has effect until revoked or only until the next appearance in court (as legal officers in DoCS had understood the case to be) or until contrary order. If it is an order until revoked then interim orders will be caught by section 90, but if they can be characterised as I had previously understood the case, then they will not be.



Returning then to the threshold issue, there are three consequences which arise from these restrictions on making an application for rescission or variation to which I draw your attention. Firstly, the threshold for obtaining leave should emphasise to the Children’s Court (if this was needed) that it is to take care when making final orders as, in the absence of an appeal, there is a threshold test which will need to be satisfied prior to a change being made. Secondly, the imposition of this threshold should limit the number of these applications. (As an aside the time of the Court may not necessarily be freed for other work because it may instead be occupied by applications for leave.) Thirdly, the limitation on variations should assist in encouraging certainty in placements and minimising disruptive subsequent hearings.



The additional emphasis on final orders will mean that the Court will direct its mind to issues like the level of participation in the decision making process and the commitment of the parties to perform the care plan to determine whether it is a plan which should be approved. This follows from the general premise that a court should not make an order that cannot be carried out.



In considering an application to grant leave the Court may obtain some guidance from the Family Court. In that jurisdiction, the ‘rule’ in Rice and Asplund says that the Family Court “should not lightly entertain an application to reverse an earlier custody order …. The court would need to be satisfied by the applicant that … there is some changed circumstance which would justify such a serious step, some new factor arising or, at any rate, some factor which was not disclosed at the previous hearing which would have been material.”� 



Relevant changes which have been accepted under the ‘rule’ in Rice and Asplund have included:



proposals of the person with parental responsibility to leave the jurisdiction�

remarriage and recovery from prior mental illness or stabilisation of the birth mother�.



An area which may justify applications under this provision will be disputes about the exercise of jointly allocated parental responsibility.� Where such disputes become intractable then it would seem clear that this was a significant change in relevant circumstances for the child or young person.�   



Conclusions



What then do these diverse aspects of the new Act have in common ? 



In each case they are requiring people to be informed of what is going on and, on the basis of that information, to be involved in decisions being made. They pick up the ethos of the 1998 Act which is based on participation, ensuring the least intrusive intervention and co-operation where possible. Once an order is made, the ability to change the order is restricted in the interests of avoiding protracted court matters, permitting the implementation of the care plan and encouraging permanency planning.



Why are these matters so important – because they are ways in which we care for our children and young people!



Thank you for your patience.





3B. COMMENTS ON ROD BEST’S PAPER DISTRIBUTED IN 

CHILDREN’S COURT CASE LAW NEWS, ISSUE 4



Deborah de Fina

Senior Solicitor, Child Protection

Legal Aid Commission



Note: the comments in this paper are those of the author and not necessarily those of the Legal Aid Commission



I refer to the paper by Rod Best distributed with the latest issue of the CLN. I do not agree with some of the arguments made and conclusions reached in this paper with respect to the powers of the Children’s Court to make interim parental responsibility orders under the Children and Young Persons (Care and Protection) Act 1998 [“the 1998 Act”].



This issue relates to the question of whether, after a child has been removed from his or her parents and an application has been made to the Children’s Court for a final care order by the Department of Community Services [“DoCS”], the Children’s Court can make an interim order allocating parental responsibility, or an aspect thereof, to the Minister for Community Services, to the Director General of DoCS or to some other person.



Mr Best discusses the issue of interim orders in the context of his views as to the effect of section 49 of the 1998 Act, which gives “care responsibility” to the Director General when DoCS removes a child from his or her parents. I agree with Mr Best that, despite the heading of section 49 “Care of child or young person pending care proceedings”, the “care responsibility” for a child or young person which the Director General has under this section does not automatically cease upon the commencement of care proceedings. Rather, the Director General’s care responsibility for removed children continues under section 49 until either a Court makes a contrary order or the Director General relinquishes that responsibility (ie, by returning the child to his or her parents). 



In my view, a Court could make a contrary order in one of 3 situations: first, by making an Emergency Care and Protection Order; second, by making a final care order; or third by making an interim care order, whether on an application for an Emergency Care and Protection Order or on an application for a final care order.



Where DoCS makes an application for an Emergency Care and Protection Order after the removal and where that application is granted, the Director General’s care responsibility under section 49 is terminated because the Court will have made an Emergency Care and Protection Order. This is an order which places the child in the “care and protection” of DoCS or some other person and which, as a result, is an order that is contrary to – or at the very least inconsistent with – DoCS retaining mere “care responsibility” under section 49. While the term “care and protection” is not defined in the 1998 Act, it would seem that “care and protection” is more than mere “care responsibility” as defined in section 157 (or even as defined by Mr Best in his analogy to the concept of “day to day care and control”). While “care and control” is essentially the day-to-day decision making required when someone has residential care of a child, “care and protection” implies the ability to make decisions required to protect the child from longer term harm and that are therefore not encompassed in the daily care and control aspects of  care responsibility. For example,  “care and protection” responsibility would give DoCS the ability to decide, during the pendency of the Emergency Care and Protection Order, whether a parent or other family members should have no contact, supervised contact or unsupervised contact with a child or whether a child should be allowed to reside with the parent upon the parent providing DoCS with certain undertakings.



Similarly, if a child is removed by DoCS, an application for a final care order is made the next sitting day by DoCS and such an order is made immediately, there is no doubt that – regardless of the type of final care order that is actually made – the order will be contrary to the Director General continuing to have “care responsibility” for the child and will therefore terminate the Director Generals care responsibility under section 49. This is because the final care orders available to the Court under Chapter 5 all either allocate or imply that the “care responsibility” aspect of parental responsibility is allocated to someone else.



In respect of interim orders, Mr Best argues on page 9 of his paper that the Children’s Court cannot, on an interim basis, make an order that either continues or terminates the Director General’s section 49 care responsibility. He concludes therefore that the care responsibility of the Director General under section 49 continues after a care application is made to the Court until such time as final orders are made in the care proceedings (unless, of course, the Director General voluntarily relinquishes that responsibility). No doubt, he would apply the same argument regardless of whether the application that is made is for an Emergency Care and Protection Order or for a final care order. His argument is based on: 

his view that a “care responsibility to the Director General” order under section 49 is not an order that can be made by the Children’s Court; and

his view that the Court cannot make an interim order under section 79 that allocates any aspect of parental responsibility to anyone.



I take issue with each of Mr Bests arguments in support of his conclusions. In my view, the Court has the power to make interim orders in pending care proceedings, and such orders could terminate, or indeed continue, the Director General’s care responsibility for a child.



First, it seems to me that an order allocating care responsibility to the Director General (or to anyone else, for that matter) IS an order that can be made by the Children’s Court, though such an order would be made pursuant to section 79 rather than section 49. Mr Best defines “care responsibility” as essentially the common law concept of  “care and control” of a child or young person. I agree. I further agree with Mr Best that “care and control” of a child is an aspect of parental responsibility which is generally exercised by the person who has residential care of a child and who must therefore be able to make the immediate day to day decisions that are required to carry out that care. However, our views diverge here. I think it quite clear that the 1998 Act recognises – in section 79(2) – that various aspects of parental responsibility can be allocated to different people when the Court is satisfied that such re-allocation of those aspects is required to protect the child on a final or an interim basis. As “care responsibility” is the “daily care and control” aspect of parental responsibility, it must therefore be an aspect of parental responsibility that can be allocated to a person pursuant to section 79 of the 1998 Act. As such, under section 79(1) it could be allocated by order of the Court to the Minister (who would then delegate this responsibility to DoCS as a designated agency), to one parent over another or to “another suitable person”, including the Director General.



Given that an order allocating care responsibility for a child to a particular person is an order made under section 79 and that such an order would be an order under Chapter 5 “for or with respect to the care and protection of the child” pursuant to section 60 (since such an order would set out who can make day to day decisions regarding the care and control of the child), the only remaining issue is whether an order under section 79 that either continues or terminates the Director General’s care responsibility for a child can or should be made on an interim basis. Mr Best argues that it cannot. He bases his arguments on:

his view that sections 71, 79 and 80 require that, before it can make a care order allocating parental responsibility, the Court must first find that a child is in need of care and protection and must consider a care plan presented to it by DoCS;

his view that section 87 applies to interim orders, such that when these orders have a significant impact on third persons not party to the proceedings they may not be made without giving an opportunity to those persons to be heard; and

the principle of “least intrusive intervention”.



In respect of (1) above, this argument implies that – despite section 62 which states that a care order can be made on an interim or a final basis – all care orders can only be made on a final basis since almost every section of the Act that gives the Court the power to make care orders requires the Court to be satisfied, presumably after holding an Establishment Hearing, that the child is in need of care and protection. A similar argument was made by the Minister for Community Services in the matter of Re Edward [2001] NSWSC 284 in respect of a variation or rescission order. However, in deciding that an interim order “suspending” a wardship order was invalid, Kirby J did not base his decision on Minister’s argument that a Court must first consider the section 90(6) factors before it can make an interim order varying a care order. In fact, in paragraph 54, Kirby J clearly states his view that – in the context of rescission proceedings – an interim order pursuant to section 79 allocating aspects of parental responsibility back to the mother from the Minister (who had parental responsibility as a result of the previous wardship order) would have been a valid interim order in the circumstances of the case. This was so in even though there had, at the time the interim orders were made in Re Edward, been (a) no consideration by the Children’s Court of the section 90(6) factors; (b) no finding by the Court that the child was in need of care and protection; and (c) no consideration of a care plan.



Two other Supreme Court matters are likely to address the question of whether a Court can make an interim order pursuant to ss 69, 70 and 79 that allocates an aspect of parental responsibility to the Minister (Re Fernando and Re Gabriel, both listed for hearing on 4 June 2001) and it is likely that DoCS and the Minister will make the same arguments in these matters. Given the discussion of interim orders in Re Edward, I would hope that at least one of the other parties will make, and that the Supreme Court will accept, the argument made by the mother in Re Edward – that the tests for the making of interim orders are not those set out in the specific sections of the Act that provide the court with the power to make particular care orders on a final basis (ie, ss 73 for orders accepting undertakings, 76 for supervision orders, 79 for parental responsibility orders, 90 for variation orders, etc) but those set out in ss 69 and 70 which allow the Court to make care orders on an interim basis. If this argument is correct, then an interim order could be made that allocates care responsibility for a child, or care responsibility plus other aspects of parental responsibility, back to the parents, that continues it with the Director General or that allocates it to another person. 



A similar argument can be made with respect to Mr Best’s claim that orders contrary to the Director General’s care responsibility cannot be made on an interim basis because such orders are likely to have a significant impact on third persons and because these third persons will have been given no opportunity to have their views heard by the Court, as required by section 87. Again, it would seem that the section 87 requirement is a test that applies to final care orders, but that the tests in sections 69 and 70 override this when the care order is being considered as an interim order. Even if this argument is not accepted and it is necessary to obtain the views of third persons before making such interim orders, there is no reason why such an opportunity could not be afforded to these third persons to give their views. Finally, it seems quite unsatisfactory for this section to be read such that the Director General’s assumption of care responsibility for a child cannot be changed by interim order of a Court when it is the exercise by the Director General of this responsibility itself that will often have a significant impact on third persons other than the child and his or her parents and when it is the interim orders of the Court that could ensure or even restore their participation in the child’s life.



Finally, the argument that interim parental responsibility orders should not be made because they do not comport with the “least intrusive intervention” principle is only a valid argument for those interim orders that allocate ALL parental responsibility for the child to someone other than his or her parents. As described above, this need not be the case: an interim order made under section 79 could allocate only “care responsibility” to the Minister, the Director General or some third person or it could allocate various aspects of parental responsibility jointly to the parents and the Minister. These are both options that depending on the circumstances of the case could be, on an interim basis, the least intrusive intervention that is consistent with the paramount concern to protect the child.



I should note here that I can see at least one major problem implicit in the argument that section 49 care responsibility can continue until a contrary order is made, even though my conclusion in respect of that argument is that the Children’s Court has the power to make interim orders terminating or continuing care responsibility for a child with the Director General. Given that it is usually DoCS that applies for interim orders continuing a child out of the care of his or her parents, this argument leaves DoCS with the option of not seeking any interim orders when it makes a care application. DoCS might choose to do this in almost every case, since it may be quite happy to continue with section 49 care responsibility rather than have to meet the tests for interim orders contained in sections 69 and 70. I would hope that DoCS would not follow such a course of action, since it would seem contrary to the intent of the Act that the Court oversee decisions of DoCS to remove a child from his or her family. In particular, section 69 is quite clear that, in order for a child to be removed from the parental responsibility of his or her parents pending the finalisation of care proceedings, the Court must be satisfied that it is not in the “best interests of the safety, welfare and wellbeing of the child” to remain with his or her parents. By not applying for interim orders after removing a child and by relying on the section 49 care responsibility, DoCS would be circumventing this intent.





3C. Reply from Roderick Best



Ms de Fina has commented on one aspect of my paper and has, quite properly, looked at a judgement handed down since my paper was delivered. Her comments are cogently argued and initially look totally persuasive. 



I had argued that care responsibility under section 49 was ended by a contrary order or by being relinquished by the Director-General and that the contrary order could not be an interim order. In her reply, Ms de Fina suggests that care responsibility under section 49 can be ended by an emergency care and protection order; a final order or thirdly an interim order allocating that part of parental responsibility comprising care responsibility. 



Taking each of these three possibilities in turn, the first concerns an emergency care and protection order. Ms de Fina says that this must be a contrary order because it gives “care and protection” rather than “care responsibility”. 



I do not agree that there is a distinction drawn by the Act between “care responsibility” and “care and protection”. (Ms de Fina draws this distinction at the bottom of page 20 and top of page 21.) An example of the distinction is said to be that only “care and protection” gives a power to prevent contact. If this example were correct it would mean that following a removal from an abusive parent the Director-General would be unable to prevent contact between the child and the abusive parent because the Director-General only has “care responsibility”. Further, the duty to provide information under section 51 only applies where the child or young person “is in the care and protection of the Director-General”. Her suggestion would imply that the duty does not arise where the Director-General merely has “care responsibility”. Such a distinction is at odds with a general scheme of information supply and participation. It also does not readily explain why section 51 specifically encompasses a removal pursuant to section 233 and yet under section 49 such a removal only gives to the Director-General “care responsibility”.  



I argue that an emergency care and protection order giving care and protection to the Director-General, to use the language of section 77(1) of the 1987 Act, merely ‘continues’ the existing regime (albeit by court order rather than administrative action), rather than imposes a contrary order. I would agree with Ms de Fina that if the order under section 46(2) was to another “person specified in the order” then this would be a contrary order. Whether such a contrary order would often be made when the order is made immediately after an emergency removal and is limited in duration to a maximum period of 28 days is doubted.

 

In relation to a final order re-allocating parental responsibility a care plan needs to have been filed (section 79) and the child or young person needs to have been found to be in care and protection (section 71). It will only be a rare case when either of these matters occur immediately after a care application is lodged and so do not deal with the status of the child or young person at the point of time being discussed in my paper. 



I do not agree with the conclusion (on page 21) that care orders under Chapter 5 necessarily assume that parental responsibility is always allocated to someone other than the Director-General. To reach this conclusion it is necessary to assume that the Director-General could never be “another suitable person” under section 79(1)(a)(iii). 



Ms de Fina rejects my suggestion that section 49 does not give the Court the power to order care responsibility. Her argument is that this power can derive from section 79. If this be the case, then this does not refute my argument that the source of the power to make an order is not section 49. Section 49 says that if a certain situation exists then the Director-General has care responsibility. This does not derive from any Court order but from the operation of the legislation itself. This argument cannot therefore be supported.



This leaves the notion of an interim order prior to establishing the grounds in section 70. Re Edwards is now authority for the proposition that the power to make interim orders under section 70 can be exercised where an application is otherwise incomplete and so prior to establishing the matters set out in section 71. This is contrary to the presumption in my paper. Ms de Fina then proceeds to argue that this means that when making an interim order under, say, section 79 that the Court can ignore those parts of the section which require it to find that the child or young person is in need of care and protection and instead merely satisfy itself of those elements set out in sections 69 or 70. With respect, this is a far broader conclusion than made in Re Edwards. That the child in Re Edwards was in need of care and protection was not in issue. The child had been found to be in need of care and protection and order made which were now to be varied or rescinded. On the basis that the child had been found to be in need of care and protection and “pending the conclusion of the proceedings” (as per section 70) there could (in reliance on Re Edwards) have been an interim order varying aspects of parental responsibility. Re Edwards does not therefore appear to be any authority for ignoring words set out in section 79.  



In relation to the involvement of third parties, I fail to see how the suggestion of Ms de Fina permits adequate participation, particularly by parents. 



Finally, in relation to possible circumvention by DoCS of the intent of the Act I would firstly deny that DoCS would knowingly act contrary to the stated intention of Parliament. However, if DoCS did this unwittingly then this assumes that the Court would not (in reliance on section 67) proceed to make orders which had not been included in the application of DoCS.



I thank Ms de Fina for a thought provoking commentary which assists our general understanding of this legislation. 





Roderick Best

Director, Legal Services

Department of Community Services�



24 May 2001
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