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1.  THE NSW OFFICE OF THE CHILDREN’S GUARDIAN





What is the Office of the Children’s Guardian?





The NSW Office of the Children’s Guardian (OCG) is a new government department set up to promote the best interests and rights of children and young people in out-of-home care in NSW. The OCG was established in January 2001 under the Children and Young Persons (Care and Protection) Act 1998.





A Children’s Guardian was proposed in the Report of the Review of the Children Act 1987. A similar recommendation was made by the Wood Royal Commission in 1997 that there should be a Special Guardian for children. The Office of the Children’s Guardian is one of the most significant reforms in out-of-home care in NSW. It is unique in Australia and it may well be the first of its kind in the world.





The Office of the Children’s Guardian is an independent organisation that reports directly to the Minister for the Community Services. The Children’s Guardian can make special reports to Parliament and to the Minister.


�
What will the Children’s Guardian do?





The Children’s Guardian, Linda Mallett will have the parental responsibility for approximately 3000 children and young people who are in the care of the Minister for Community Services.





The Children’s Guardians functions are to:


exercise, subject to any direction of the Minister, the parental responsibilities of the Minister for a child or young person for the benefit of the child or young person,


promote the best interests of all children and young persons in out-of-home care,


ensure that the rights of all children and young persons in out-of-home care are safeguarded and promoted,


examine a copy of the case plan for each child or young person in out-of-home care and a copy of each report made following the regular review of the case plan, and


accredit designated agencies and to monitor their responsibilities under the Act and the regulations.





The Children’s Guardian is currently preparing for the official proclamation of her duties, which is scheduled for March 2002. By this time, the Children’s Guardian will have 22 members of staff based at the Parramatta office to assist in carrying out her responsibilities.





Staff at the Office of the Children’s Guardian will be working together with children and young people, their families and carers, government agencies and community based organisations to ensure NSW has the best possible out-of-home care system.





Who is the Children’s Guardian?





Linda Mallett is NSW’s first Children’s Guardian. She has over 20 years experience working with issues affecting children and young people and their families in a variety of government and community based agencies. She was previously the Director at the Commission for Children and Young People.





Where is the Office?





 The Office of the Children’s Guardian is located at Level 6, 10-14 Smith Street, Parramatta. You can contact the office by phone (02) 9025 4200 or e-mail kids@kidsguardian.nsw.gov.au. For more information, visit the website: www.kidsguardian.nsw.gov.au
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THE DURATION OF CARE ORDERS





A.	A view from Professor Patrick Parkinson





The Children and Young Persons (Care and Protection) Act 1998 (‘the 1998 Act’) does not make specific provision for time-limited parental responsibility orders but it is logically an option as it was under the The Children (Care and Protection) Act 1987 (‘the 1987 Act’).





	 In terms of intent, the work which was done by magistrates in making time-limited orders under the 1987 Act is done by restoration plans under the 1998 Act. There is either a restoration plan or there is not. If there is not a realistic possibility of restoration, then you would expect an order giving sole or shared parental responsibility to the Minister to 18.





	 If there is a restoration plan, then the active time limit should be expressed in the restoration plan. It is up to the court how it wants to frame the order. One option is parental responsibility to the Minister to 18 subject to the restoration plan. If restoration is successful, then you would expect a rescission application at its end. Leave to apply may be made by consent so this is not a big procedural hurdle. Indeed, one would expect the rescission order would be made by consent.





	 Another option is a time-limited order which mirrors the restoration plan. I would be inclined to use this only where the chances of restoration are very good.





	 Another option is the section 82 power to have a report after a specified period so that a variation of the order can be made by way of review under section 82. In my view the section 82 power allows for the variation of orders independently of the section 90 power. It is a variation on the court’s own motion, not by application. The spirit of the 1998 Act is to allow great flexibility in making orders so the Act should not be read down in a restrictive way.





	 My own strong view is that the proper order in most cases ought to be parental responsibility to 18 subject to the restoration plan, and then a rescission application supported by change of circumstances if restoration is successful. This is most consistent with permanency planning principles. The cases in which we are making final orders to keep children in out-of-home care are very serious cases. We may hope for restoration, and actively pursue it for a period, but by the time we have taken care proceedings with a view to making a final out-of-home care order, the rule of optimism should not be dominating our decisions. If restoration fails, children should not be left in limbo. An order to 18 ab initio, together with a genuine effort at restoration, is the best way of achieving this. 


�



B.	A submission from an anonymous contributor.





	 Where is the power to make an order for parental responsibility for a defined period?


	  


Part 2 of Chapter 5 of the Children and Young Persons (Care and Protection) Act 1998 (‘the Act’) deals with care orders. Sections 74, 75, 76, 79 and 86 deal with the final orders that can be made under the Act.





	 Section 73 (Order accepting undertakings) specifically provides in sub-section 2(b) that the undertaking ‘remains in force for such period (expiring on or before the day on which the child or young person attains the age of 18 years) as may be specified in the undertaking.’





      Section 74 (Order for provision of support services) and section 76 (Order for supervision) limits the duration of these orders to a maximum of twelve months. (See section 74(1) and section 76(3)).





	Section 75 (Order to attend therapeutic or treatment program) is not expressly limited in time however it is arguably limited by its nature to the length of the therapeutic program.





      Sections 79 (Order allocating parental responsibilty) and section 86 (contact orders) are not however expressed to be time limited. It could be argued that there is therefore no statutory basis for the making of time limited orders allocating parental responsibilty or contact.





	 This argument is strengthened by the historical context in which wardship orders were made under the Child Welfare Act 1939. Wardship orders could not be made for a defined period and this was altered by the Children (Care and Protection) Act 1987. Section 72(1)(c)of the Children (Care and Protection) Act 1987 provided for the making of orders ‘for such period expiring on or before the day on which the child attains the age of 18 years as it thinks fit.’  	This is strikingly similar to the wording of section 73 of the Act.





      It is arguable then that orders made allocating parental responsibility or contact cannot be limited in time. An express provision in the legislation would be required to enable such orders to be made. Indeed parental responsibility orders made in the Family Court are not time limited and remain in force until varied.
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	       3.	THE CHILD PROTECTION (OFFENDERS REGULATION) ACT 2000





The Child Protection (Offenders Registration) Act 2000 (‘the Act’)  commenced operation on 15 October 2001. The primary objective of the new legislation is to impose obligations upon offenders charged with murder of kidnapping (where the victim is a child) and child sexual offences to register their name and address together with other details with the NSW Police Service.





Section 4(1) of the Act requires the sentencing court to give written notice to the offender of their obligation to report and the consequences which may arise if they fail to do so.





When an offender is found to be a registerable person under the Act the period of their obligation to report to Police will vary according to a number of factors including the seriousness of the offence, their previous record and whether the offence occurred whilst the offender was a child. The period may vary between 8 to 15 years and in some circumstances may be for life. The period for a child will generally be half of the period applicable for an adult.











4. CHILDREN’S COURT DECISIONS








(a) In the matter of The Director-General, Department of Community Services and the child AF





Children’s Court at St James


2lst August 2001





In this matter a wardship order for a term of 2 years was rescinded pursuant to the Children and Young Persons (Care and Protection) Act l998, section 90. It is proposed that an order now be made which will have the effect of giving parental responsibility to the child’s aunt Ms H.  No issue is taken with the general nature of this proposal.  





The legal representative for the child has submitted that the following aspects of parental responsibility be allocated jointly between Ms H and the Minister, namely-


contact;  and


financial support and responsibility.





There has in the past been some difficulties with arranging contact and this submission of joint responsibility in respect of contact is  not opposed by the Director-General. 
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Submissions by the Director-General


The making of an order concerning financial support and responsibility is opposed by the Director-General.  The grounds of opposition can be summarised that, the order is unnecessary and would be in the nature of a maintenance order and beyond the power of this Court to make under this Act.





Submission by child’s legal representative


The submissions by the child’s legal representative essentially - (1) argues in favour of the Court having jurisdiction to make such an order and why it should do so, and (2) considers the provision of the Act from which such power is drawn.





Submission 1


The definition of “parental responsibility” in section 3 is noted. That wording of  section 3 represents a legal duty of a guardian or person allocated parental responsibility to provide adequate and reasonable maintenance for the child flowing from that responsibility.   The submission of the Department that an order be made that parental responsibility be allocated to the Aunt is predicated upon the Department’s ongoing and continuing financial support but without further order, a continuation of that commitment and obligation is not compelled.





The operation of s.69ZK of the Family Law Act was referred to as operating to oust the jurisdiction of the Family Court as an alternative means of securing maintenance for the support of the child.





Section 79(2) identifies five aspects of parental responsibility but does not limit or close off categories of those aspects.





I quote from the written submission -


“It is submitted that the financial responsibility and support of a child is clearly within the terms of the definition of parental responsibility in Section 3. The duty and responsibility of the parent at law is more than the facilitation of the advancement of the physical or day to day needs of a child because of its identified lawful responsibility under the legislation referred to(sic).”








Submission 2


The submission refers to an apparent inconsistency between the terminology in sections 79(1), 8l and 82.  I quote directly from the written submission.





“It may be submitted that the Court is prevented from allocating the aspects of responsibilities, of either contact or financial responsibility and support in the joint way contended for because of the wording (of) Section 79(1). It may be contended that the sub-paragraph (b) appears to characterise the Minister as not being either “another person” (see subsection (a)(ii)) or “another suitable person”.
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“It is submitted that whilst at first glance this may have some attraction, a proper reading of sub-paragraph (b) is to create a specific Order passing all aspect to the Minister whereas sub-paragraph (a) is a devolution of some of the aspects either jointly or severely.  In construing sub-section (a) the Court is assisted, it is submitted, by the terms of Section 82(1) which in the course of its provision says that “in making an Order allocating or allocating parental responsibility of a child or young person to a person (including the Minister) other than a parent”.  The description of the Minister as being included as a person correlates with the use of person in sub-section 79(1)(a).  Such a construction is also supported in a review of the definition of “person” in the Interpretation Act of l987 (see Section 8 and Section 2l). There is nothing to derogate from that interpretation by the definition of Minister in Section 15.”





“In the alternative to the submission made as to the allocation of the aspects of responsibility to the Minister, and if the Court does not favour this construction submitted as to Section 79(1)(a) and (b) it is submitted that it would be appropriate that the Applicant to the proceedings, the Director-General “who in Section 3 is defined as meaning “the person” clearly fits within that definition”.  In the alternate to making an Order of the allocation of the aspect of responsibility to the financial support to Minister, it would be contended that the Order should be made against the Applicant Director-General.”





Dealing with Submission 2


These submission were not addressed by the Director-General.  As a resolution of this case does not turn upon a resolution of this issue (having regard to my decision), my views regarding the apparent anomalies in the drafting of sections 79, 8l and 82 are expressed tentatively. 





Section 79(1) appears to establish orders which distinguish  parental responsibility of a child involving  the  Minister from parental responsibility to other persons.   Pursuant to subsection—





(a) an order may be made allocating parental responsibility (or aspects of parental responsibility) to a parent (to the exclusion of another parent), parent(s)  and another person jointly, and to another suitable person (implicitly to the exclusion of either parent); 
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(b) an order placing the child under the parental responsibility of the Minister.





The reason for the difference in terminology is unclear. Perhaps it is a recognition  that the Minister is not intended to carry out any obligation of day to day care in a direct or personal capacity.  The original proposal contained in the report of the Legislation Review Unit  (l997) Recommendation 4.21, suggested wording that “ the Court may make an order placing the child….under the guardianship of the Minister.” “Guardianship” was then to be defined to mean that the Minister had parental responsibility.   This is then the context and origin of  the term “placing the child under etc.”





Provision is made in s.l8l for the parental responsibility of the Minister to be exercised by the Children’s Guardian.  Many other provisions relate to the delivery of services and out-of-home care (Chapter 8, Part 4).





If an order is made allocating parental responsibility under s.79(1)(a), the Court


may by order allocate specific aspects of parental responsibility (s.79(2)).





If however, the Court makes an order placing the child under the parental


responsibility of the Minister,  it makes a determination pursuant to s.79(1)(b), within the order of which aspects of parental responsibility are to be exercised by the Minister solely (another person solely) or the Minister and another person jointly (s.8l(1)).





Only in the case where a child placed under the sole responsibility of the  Minister is there a continuing obligation to have regard to the views of a person having parental responsibility before the order was made in its administration (s.8l(2)). Where aspects of parental responsibility are to be exercised jointly by the Minister and another person and there is disagreement  between them, such disagreement is to be resolved by order of the Court.





Section 82 appears to treat a determination as to the exercise of aspects of parental responsibility pursuant to s.8l(1) and an allocation of parental responsibility pursuant to s.79(1)(a) as having the same effect for the purpose of monitoring. It might possibly be argued that the two concepts may not be identical in all situations.





On the facts of this case,  it seems a little odd that it is necessary to place the child under the parental responsibility of the Minister in respect of all aspects, for the Court then go on to make a determination that they be exercised by the Aunt in all respects (apart from contact which is to be exercised jointly).The provision could also possibly have been drafted in this manner with a mind to avoid the potential intrusion of the Family Law Act in cases where the Minister was exercising partial or shared parental responsibility.  It may have also been so drafted to facilitate an interpretation of the Act, that should the Aunt die, the aspects of parental responsibility exercised by her would, without further order, revert to the Minister thus avoiding a situation where the child’s care would be left in some legal uncertainty.  
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In my view, there is no warrant to read “person” in s.79 as including either the Minister or the Director-General. The former because specific provision is made for such order and its administration and the latter because there is nothing in the legislation which discloses an intention to establish a further system of State administered long term substitute care via the Director-General (s.16).





Submission 1


The issue here to be considered, is whether there is authority for the Court to make a parental responsibility order in which financial support and financial responsibility is allocated.  In my view, financial support and financial responsibility for a child is not a legal  component of parental responsibility - rather it may be a component of the means by which a person having responsibility administers, carries out or gives effect to such rights and duties.   The provision of financial support can also be a component of service delivery.   Under the Act there is a division of responsibility between that of the Minister and those of the Director-General.   The provision of financial supports (except with some specific exceptions) along with other services is the responsibility of the Director-General.  In neither sense of the administration of the child care by the aunt (in what may be formerly referred to as a guardianship role) or of the provision of services and financial support for the family, is it appropriate to regard these as being an incidence of parental responsibility as the term is used in s. 3. 





Accordingly, I would reject the submissions of the child’s legal representative. A determination in favour of the submission would, of course, have significant implications for the role of the Minister and Children’s Guardian in the administration of State responsibility for children in care.   








What is ‘Parental Responsibility’?


“Parental responsibility” is defined (s.3) to mean “all the duties, powers, responsibilities and authority which, by law, parents have in relation to their children”.





The term is defined in the same terms in the Family Law Act,  and in similar terms in the English Children Act l989, s.3(1) as meaning “all the rights, duties, powers, responsibilities and authority which by law a parent of a child has in relation to the child and his property.”





Those rights or responsibilities are not set out in the legislation so regard must be had to the case law on the subject.





“Parental responsibility” appears to include all those aspects of what was formally referred to as “custody”, together with some aspect of the what fell within the scope of the rather more elusive concept of “guardianship”.  Guardianship referred to the right at law to physically possess the child and direct the child’s education and religion.  But, for example, the duties of a testamentary guardian or a guardian ad litem of a child did not follow automatically from being the parent. 





“Custody” on the other hand, essentially was concerned with control - the preservation and care of the child’s person, physically, mentally and morally - responsibility for a child in regard to his or her needs, food, clothing, instruction, and the like” (Lawson v. Youngman (l98O) 2 NSWLR 457  at p.46O).





Those common law rights are summarised in Halsbury, Laws of England (Vol 5(2) 4th ed (reissue) para 73O) as-


the right to have the physical possession of the child;


the right to determine the child’s education;


the right to determine the child’s religion;


the right to restrain and the acts and conduct of the child and inflict correction on the child by personal or other chastisements to a reasonable degree;


the right to consent to medical treatment.*





(* Halsbury also adds to this list certain rights of administration of the child’s property, citing Dagley v. Tolferry (l7l5) 1 P Wms (Peere Williams Reports) 285;


24 E.R.391 which is a particularly obscure Chancery decision concerning a legacy of four hundred pounds paid by the executor to a father for the benefit of his four infant children. After attaining adulthood one of the children became bankrupt and an action was brought against the executor to recover (again) the hundred pound legacy).





Added to this list may be included a right to consent to the marriage of the child and apply for a passport.





Under s.79(2) of the Act, the Court may make an order allocating specific aspects of parental responsibility, namely the residence of the child, contact, education and training, religious upbringing and medical treatment (s.79(2)). I assume a determination as to the exercise of parental responsibility pursuant to s.8l would operate in practice in a comparable way. The list is not intended to be exhaustive but it is significant that financial responsibility or support is absent, although it is inevitable each aspect of parental responsibility is likely to incur some financial cost or obligation in the performance of that responsibility by the carer.





The Common Law Obligation of Parents


At common law, a father (read “guardian”) was not bound to maintain any lawful child and was only responsible for the maintenance of his children when his neglect to maintain them, brought him within the scope of the criminal law (see Williams v. Clark (l927) 3O WALR ll). See also Tobin v. Tobin (1999) FLC 92-848 at 85-936,7 This may have been effective in protecting the estates of the nobility from the consequences of the debts incurred by their wayward and spendthrift offspring, but it served to leave other children and mothers destitute and in dire financial straits.    Not surprisingly, laws originated during the l9th century were enacted for the support of deserted wives and children in order to avoid them becoming a charge on the public revenue, relatives, friends or charity* (see for example, the Deserted Wives and Children’s Acts of 184O (4 Vic No.5), l858 (22 Vic No.6) and 1901).  Such obligation to maintain was invariably a qualified one and contingent upon proof of need. A statutory obligation to maintain by court order was not always restricted to parents or guardians.  For example, s.26 of the NSW Child Welfare Act l923 provided for an order against a near relative to contribute to the maintenance of a ward.





(* The charitable community also sought to provide care for children through residential programs. A school for female orphans was opened in l8Ol and for boys in l8l9. Other institutions followed. The Society for the Relief of Destitute Children opened in Paddington in 1852 and transferred to what are the imposing sandstone buildings of Prince of Wales Hospital, Randwick in l858.  The society catered for children who had been abandoned or whose parents were unable to care for them).





The responsibility to financially provide for or contribute to maintenance a child was neither an incidence of guardianship nor custody (apart from specific legislation). An obligation could be acquired by contractual relationship or was a legal obligation when created and enforced through a maintenance order.   Some indirect further support for this view that financial liability/duty is distinct from parental responsibility is found in the English Children’s Act 1989, s.3(4) which provides -





The fact that a person has, or does not have, parental responsibility for a child shall not affect -


any obligation which he may have in relation to the child (such as a statutory duty to maintain the child)……





Incidentally, the unwillingness to contribute to the financial support of children was seen as being an issue distinct from that relating to the making of order for parental responsibility in the English cases of Re S (Parental Responsibility) (l995) 2 F.L.R. 648;  Re H (Parental Responsibility: Maintenance) (l996) 1 F.L.R. 867.





The question then arises, if the duty or obligation to support a child by a person allocated or exercising parental responsibility is essentially a moral one rather than a legal one (in the absence of specific legislation), has this been altered in Australia by the Family Law Act?





I set out a number of sections which appear could be relevant to this matter.





“S.6lD(1) A parenting order confers parental responsibility for a child on a person, but only to the extent to which the order confers on the person duties, powers, responsibilities or authority in relation to the child.


A parenting order in relation to a child does not take away or diminish any aspect of the parental responsibility of any person for the child except to the extent (if any) -


expressly provided for in the order; or


necessary to give effect to the order.”
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The meaning of a “parenting order” is set out in s.64B.





“S.64B(1) A parenting order is:


an order under this Part (including an order until further order dealing with a matter mentioned in subsection (2); or


………….	


            (2) A parenting order may deal with one or more of the following:


(a)(b),


(c)    maintenance of a child;


(d)…….


            (3)(4)…


To the extent (if at all) that a parenting order deals with the matter mentioned in paragraph 2(c), the order is a child maintenance order.”





“Division 7 - Child maintenance orders.


Subdivision A - What this Division does.


s.66A This Division:


contains statements of objects and principles relevant to the making of child maintenance orders (Subdivision B); 


(b),(c),(d),(e)..”





“Subdivision B - Objects and principles


Objects


S.66B(1) The principle object of this Division is to ensure that children receive a proper level of financial support from their parents.


          (2) Particular objects of this Division include ensuring:


that children have their proper needs met from reasonable and adequate shares in the income, earning capacity, property and financial resources of both of their parents; and


that parents share equitably in the support of their children.”





“Principles - parents have primary duty to maintain.


S.66(C)(1) The parents of a child have, subject to this Division, the primary duty to maintain the child.”





At first sight s.66(C)(1) would appear to be the source of authority that maintenance (or financial support) is a component of parental responsibility under the general law.  However, on a closer reading it is clear that parental responsibility in respect of maintenance of a child is confined by s.66A, s.64B(a) to a maintenance order then made and in force (or by agreement pursuant to a parenting plan) under the Family Law Act and legal obligations of parents under the general law are not affected.


             


For this reason I would hold that “financial support” is not a discrete aspect of parental responsibility that can be allocated pursuant to s.79 or determined to be exercised by a person (or the Minister) having sole responsibility or exercised jointly, pursuant to s.8l(1).





If I am in error in this respect, I would not have made the order  in this case for other reasons.





It is not suggested that the child here has income or assets in his/her own right that may need protection.    The only financial assistance for the child is likely to be an allowance or other financial assistance paid by the Director-General to the child’s carer (s.l6l).   The is no reason to infer that Ms H would have any less entitlement to a financial assistance than any other carer.   It is not suggested that she would not be capable in the management of such financial assistance. This child would have the same right to medical treatment and public education as any other child in the community.





Joint administration between the Children’s Guardian and Ms H of the financial aspects of the child’s care would seem both unnecessary and offend against the principle of least intrusion.   It would have the potential of intrusion by the State into virtually all aspects of the child’s upbringing.  This would be so even if the Minister or Children’s Guardian role was a benign one and the parental responsibility exercised in a spirit of co-operation.





  I note in particular s.9.   


“(d) In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must be the least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development.” 





In my view, the material before the court, does not in respect of the submission of the child’s legal representative, meet this test.





I make an order pursuant to section 79(1) placing the child under the parental responsibility of the Minister until the child attains the age of eighteen years. I make a determination and order pursuant to section 81, that the aunt, Ms H have the sole responsibility to exercise all aspects of parental responsibility, except that the aspect of parental responsibility as to contact is to be exercised between  the Minister and Ms H jointly.





I also order that a report pursuant to section 82 be provided to the Court, the child’s legal representative and the Children’s Guardian in 6 months.
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(b) In the matter of the Director-General, Department of Community Services and the child ZS.





Children’s Court at Lismore


(sitting at St James)


24 September 2001





The present matter concerns the child ZS born …..1998.





On the 6th November, 2000, the child having been found to  be a child in need of care, was by order of the Children’s Court at Tweed Heads, placed under the supervision of an officer for a term of two years with undertakings.   The child’s mother is KS.  Undertakings were accepted from her and a Mr.H a man who had a relationship with KS and the child. Mr. H has not appeared at the hearing.





The undertakings given by the respondent mother I will summarise as follows -


To accept supervision of the child by an officer for a term of no less than two years and co-operate with the supervising officer and accept referrals, recommendations and supports as are deemed necessary.


To continue to co-operate with the existing case plan of formal supports as provided by the Department and Mental Health Services. Such co-operation to include weekly (or as otherwise directed) home visits from Mental Health Service, monthly home visits from the early childhood nurse, and freedom of exchange of information between all services.


Not to drink alcohol to excess, or to imbibe any other than prescribed substances, in the presence of, or if I am caring for, or due to take care of, my daughter ZS.


If I feel I am becoming unwell, I shall contact by mental health worker, and/or the Department of Community Services, and notify them of my condition.


To continue with ZS’s existing case plan of three days a week at the Children’s Centre and monthly weekend respite care.





The comprehensive nature of these undertakings and reference of earlier case plans can be understood in the context of this matter having quite a history.





This order, having been made under the provisions of the Children (Care and Protection) Act l987 (since repealed) continues to have effect pursuant to the Children and Young Persons (Savings and Transitional) Regulation 2000, see regs.17, 19, 2O and 22. The supervision order operates  as a supervision order under s.76 of the Children and Young Persons (Care and Protection) 1998 for 12 months from the commencement of that Act. The undertakings continue in force under the l987 Act but would be enforced as if they were undertakings made under the l998 Act.





The applicant has applied to rescind those orders pursuant to s.90 of the l998 Act


(which is the relevant legislation).  The Children’s Court sitting at Tweed Heads and constituted by another magistrate has given leave for the application to be made.





The court has heard oral testimony and has been presented with substantial documentary material.  The test for rescission of an order (in this case the same as under the l987 Act) is that the court is “satisfied” that it is “appropriate” to do so, the court may rescind the order (s.90(7)).  If the court does rescind the order it may make an order available under Chapter 5 of the Act.





 The proceedings are in the nature of an inquiry (being one held on the evidence adduced by the parties) and are not adversarial proceedings in the usual sense.





Having considered the evidence as a whole, I would find that the existing order


is not capable of meeting the child’s welfare at this time and needs both assessment and evaluation as to a more appropriate order.  Accordingly, I order that the original order be rescinded.





I now intend to proceed to consider what order (if any) should be made applying the principles that are now required to be applied.   No party has submitted that no order should be made.





I have been provided with a case plan prepared as required by s.78.


I have not formed an opinion that there is a realistic possibility of the child being restored to the parent in this case and have not required a restoration plan.


This is not to eliminate forever the possibility of restoration.





The range of orders can be drawn from Ss.73, 74, 76, 79, 86 and 47.  These orders may be made individually or in combination.  They may be made as final orders or interim orders.





In respect of certain factual issues, the applicant appears to have relied on information provided by Mr. H.  This information may well be accurate but I think it would be prudent for the Court to approach any disputed facts reliant on such information, with reservation in the absence of other reliable evidence.





The broad parameters of the court’s determination has been greatly assisted by the testimony of the mother’s psychiatrist Dr.B.  He has not seen her dealing with child but was able to offer an opinion from his very good knowledge of the mother’s condition and its effect on her parenting capacity.





He assessed her as having a good bonding with the child when she is well.


I would summarise his testimony. The mother has a psychiatric illness a feature of which is that she becomes paranoid, delusional and lacks insight. Her psychiatric condition fluctuates.  She is not always compliant with medication.  Her condition is better when she is receiving medication administered by  injection (and I gather when there is some compulsion such being the subject of  a community treatment order). She has a history of amphetamine use and also cannabis use. This impacts on her mental condition. Her psychotic condition is also aggravated by alcohol consumption. She has a history of this mental illness of some l2 years standing.  There is a suggestion (but no hard evidence) that she may be using drugs because of observations that her mental condition is better during the week than on a Monday.





Her level of insight into her illness fluctuates.  Most of the time the delusions are there. When the symptoms of her illness are aggravated she gets very preoccupied.  The delusions have a content concerning business matters - people “ripping her off”, business schemes that she wishes to be promoted.





The doctor’s concern for her ability to care for the child was that from time to time her symptoms become quite severe. Medication helps reduce the symptoms, improving her mood but the delusions remain. The beneficial effect of the medication is neutralised by the illicit drugs and her condition may deteriorate further.  Given the long standing nature of her illness, the medication takes time to moderate her illness.  She needs a period of time of at least 6 months without using any illicit drugs in order to assess how effective is the medication in controlling her mental illness. The doctor would like to see how her symptoms are controlled first before there is an assessment of her parenting skills. There would need to be a management plan during this trial period which would include random drug tests. (I think it was accepted that random testing would have limitations in monitoring her consumption of alcohol).





I would draw from this that (a) the mothers illness has been long standing; (b) her condition fluctuates and certainly when her condition is aggravated she would not be capable of looking after the child; (c) her parenting capacity cannot be assessed at this time because the symptoms of her mental illness are not controlled; and (d) the symptoms cannot be controlled by medication while she neutralises the effect of the medication by the use of illicit drugs.   The medication would need a good 6 months without the use of illicit drugs in to order stabilise her mental health before an assessment of her parenting capacity could be made.





Submissions





The submission made on behalf of the Director-General is that an order be made


placing the child under the parental responsibility of the Minister until the child attains the age of l8 years.   Such order is provided for in ss.79 and 8l.





S.79.(1) If the Children’s Court finds that a child…. is in need of care and protection, it may:


(a)make an order allocating parental responsibility for the child.or   	     specific aspects of parental responsibility…..


 (b) make an order placing the child…under the parental responsibility of the Minister.


(2)The specific aspects of parental responsibility that may be allocated by an order of the Children’s Court include, but are not limited to……..


	(3)The Children’s Court must not make an order allocating parental


responsibility unless it has given particular consideration to the principle in section 9(d) and is satisfied that any other order would be insufficient to meet the needs of the child….


        �



S.8l (1)  If the Children’s Court makes an order placing a child.under the parental responsibility of the Minister, the Children’s Court must determine:


(a) which aspects (if any) of parental responsibility are to be the sole 	responsibility of persons other than the Minister,


(b)which aspects of parental responsibility are to be the sole 	responsibility of the Minister, and


	(c) which aspects (if any) of parental responsibility are to be exercised 	jointly by the Minister and other persons, and the Minister may exercise 	parental responsibility alone or together with another person or other 	persons accordingly.





(2) If the order places the child…under the sole responsibility of the 	Minister, the Minister must, so far as is reasonably practicable, have 	regard to the views of the persons who had parental responsibility for the 	child…before the order was made.               





	(3) If aspects of parental responsibility are to be exercised jointly by the 	Minister and another person, either the Minister or the other person may 	exercise those aspects but, if they disagree concerning their exercise, the 	disagreement is to be resolved by order of the Children’s Court.








S.82(1)  The Children’s Court may, in making an order allocating parental responsibility of a child…to a person (including the Minister) other than a parent, order that a written report  be made to it within 6 months, or such other period as it may specify, concerning the suitability of the arrangements for the care and protection of the child…..            


(2)……..





Ss 79(1) and 81 clearly distinguish between an “allocation” of parental responsibility (which extends to a parent or other person) and the “placing” under the parental responsibility of the Minister.  It is unclear why there is this distinction. 





The issue then arises, does section 79(3) apply only to the making of an order “allocating” parental responsibility, or does it also extend to an order made under s.79(1)(b) of “placing” the child under the parental responsibility of the Minister.  If the drafting in s.79(3) the term “allocating” is used in a restricted and specific sense then the answer would be ‘No’.  Such interpretation would produce an odd result.  Given that s.9(d) would be a principle applicable in either case it would be strange that the particular caution introduced by s.79(3) did not apply to the making of an order of a type that potentially had the greatest impact upon the lives of the child and the natural parents. I would therefore prefer an interpretation that the term “allocating” in s.79(3) is not used in a narrow sense but is used in general sense embracing an order made under s.79(1).


�



I take some comfort in this interpretation by the drafting of s.79(4). A narrow interpretation would have the consequence that inconsistent orders of the Supreme Court could be over ridden by an order of the Children’s Court placing a child under the parental responsibility of the Minister.   I doubt such an interpretation is required or was intended.





Submissions on behalf of the mother and child’s representative support a short term order.





I note by s.7 that both the objects and principles of the Act are intended to give guidance and direction in the administration of the Act.   The objects of the Act are set out in s.8.





The principles which appear to be relevant to the circumstances of this case are found in s.9 being - 


In all actions and decisions made under this Act ….concerning a particular child, the safety, welfare and well-being of the child…must be the paramount consideration.





In all actions and decisions made under this Act…that significantly affect a child   …account must be taken of the culture, disability, language, religion and sexuality of the child…and if relevant, those with parental responsibility for the child…


In deciding what action it is necessary to take…in order to protect a child…from harm, the course to be followed must be the least intrusive intervention in the life of the child…and his or her family that is consistent with the paramount concern to protect the child…from harm and promote the child’s…..development.





If a child…is placed in out-of-home care, the child …is entitled to maintain close relationships with people significant to the child…including parents, siblings, extended family, peers, family friends and community, unless it is contrary to his or her best interests.





None of the relevant terms (“safety”, “welfare”, “well-being”, “paramount consideration”, “disability”, “harm”, “paramount concern”, “development”, 


“best interests”) are defined for the purpose of the principles.  It is difficult to deal with their meanings in the abstract and out of context with the facts of the case. 





There would be little argument that the mother’s mental illness constitutes a disability.





Some guidance of the meaning of “harm” can be drawn from s.23 (although there the reference is to the “risk of harm” rather than harm itself).





The term “safety” has been applied in a way that is synonymous with “welfare” in the South Australian legislation  (“the safety of the child is to be the paramount consideration”, Children’s Protection act l903, s.4(1)(b)).





The words “safety” and “well-being” in s.9(a) used in conjunction with “welfare” and “protect… from harm” used in conjunction with “development” suggests that these terms should be given a broad interpretation and one not confined to immediacy or short time considerations.  Further, one that is not suggestive of a hiatus where an outcome which is the least intrusive intervention in the life of the child and his/her family consistent with the paramount concern to protect the child from harm and promote the child’s development, is at odds with the child’s safety, welfare and well-being of the child being the paramount consideration.





Rather these different considerations should be viewed as aspects of the one objective of advancing and providing for the care of the child during his/her childhood while protecting the child both from inadequate and abusive parenting on the one hand and excessive intervention by the State on the other.





While the court before making a final order allocating parental responsibility must give particular consideration to the principle in s.9(d), it does not follow that in the final consideration of the facts, that s.9(d) outweighs other considerations.  Section 9(d) would, for example have limited scope for operation where the possible range of interventions is few in number.





This case





In this case the respondent mother’s mental illness has been long standing. Her capacity to meet the child’s needs is impeded by her mental illness when her illness is not properly controlled by medication or when the effectiveness of that medication is


interfered with by alcohol or other non prescribed drug use. Once her mental condition becomes unstable it appears to require quite some time and a degree of coercion in the management of her treatment before her illness is stabilised. 





The child has had quite a deal of instability in her life. In June l998 the child was made the subject of a l2 months supervision order.  During this period the mother attended the Charmian Clift cottage. After her discharge there was one overnight period of care on 24th August l999. The child was in temporary care between 23rd February 2000 and 6th March, 2000.  A further period of temporary care between 15th August 2000 and l8th August 2000.   In November 2000 the present 2 year  supervision order was made.  This case commenced in February this year and the child has been in temporary care during the hearing.  I believe there were three placements involved.





While the child appears to be developing normally despite these events overall, there were concerns expressed by the psychologist of both the continuance of the effects of the mother’s mental illness and the observations made of the child at present.   I find this evidence to be compelling and accept it.


�



An order of limited duration would continue the instability in the child’s life while the prognosis for the mother’s mental illness and its capacity to inhibit her ability to care for the child remains uncertain.    An order for a longer duration has the capacity to enable firm plans to be made for the child if the mother’s condition does not improve yet at the same time leaving the way open for continuing monitoring of the mother’s progress in accordance with the assessment of her treating psychiatrist.





Such an order is in my view the order which is consistent with the child’s safety, welfare and well-being being the paramount consideration.   It is also the order to protect the child from harm to her emotional development which is least intrusive and consistent with the paramount concern to protect the child from harm to her emotional development and promote that development.  It is important that steps be taken to avoid the adverse impact of the mother’s mental illness on the future parenting of this child.   There should continue to be regular contact with the child provided the mother’s mental condition is sufficiently stable.  This may require some level of supervision at least in the early stages.





The mother should continue to be encouraged to follow the advice of her psychiatrist and persons supporting her in the treatment for her mental illness and the Minister should monitor her progress and keep under review the options for future restoration or modifications of contact.





An application can be made at a future time (including by the mother) to formalise the contact aspect for the making of a contact order.  It must be acknowledged that when she is well the mother has been able to provide quite well for daughter’s upbringing, that she loves her daughter and the child responds favourably to her mother.  It must also be acknowledged that even when she is not well the mother has supported other appropriate temporary arrangements for the care of the child.  In this regard she has continued to be largely responsible even when unwell.  I would prefer at this stage to leave the matter to be handled informally as the child’s placement is not secured and the mother’s mental illness still requires stabilisation over a longer period. The absence of an order should not be taken as an indication that contact in some form is not supported by the court.





I would require that a report be presented in 6 months pursuant to82(1).





Orders





I accordingly order that the child be placed under the sole parental responsibility of the Minister until the child attains the age of 18 years.





I require that a report be presented to the court pursuant to s.82(1) and a copy of the report also be furnished to the legal representative for the child in six months time.
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(c ) Allocating Parental Responsibility in respect of an older child





Facts





The application before the Court was an application to register a care plan for a 14 year old girl, JE pursuant to section 38(2) of the Act. JE had been the subject of 6 notifications between 1987 and 2000. In August 2000 the mother and step-father were charged with assault and a 2 year AVO was made. At the date of the final hearing in the Children’s Court, the criminal charges were still pending.





JE did not wish to return home and the Department of Community Services had a placement for JE.





The parties had legal advice and consented to the orders.





Orders





1. That the care plan be registered 





2. That an order be made placing the child under the parental responsibility of the Minister.


aspects of parental responsibility to be exercised jointly between the Minister and Mother - residence, education, medical and dental care.


aspects of parental responsibility to be exercised by the Minister solely - day to day care of the child and authority to apply for a passport for the child


aspects of parental responsibility to be exercised by the mother solely - religious upbringing and contact.


Any residual aspects of parental responsibility to be exercised jointly between the Minister and the mother.





3. A report under section 82 to be presented to the Court by the Department in 6 months. A copy of the report is to be provided to the child’s legal representative.





It is noted that the various aspects of parental responsibility should be exercised having regard to the child’s age and the principles of participation set out in section 10 of the Act. 


 





(d) Section 82 Reports





In this case a child was placed with a member of her family. There was considerable concern about the stability of the placement. The Children’s Magistrate ordered a report be filed in six months time and in the event that the child’s placement broke down.





�  Editor, Tracy Sheedy (Tracy_Sheedy@agd.nsw.gov.au)   
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