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1. Children’s Court Cases

1.
DoCS v O [15/03/01] Campsie Children’s Court

Issue:
Can the Children’s Court make an order placing a child in either the care responsibility or parental responsibility of the Director-General on an interim basis ?

Law Considered: Section 49, 157, 69 & 70

Section 49 (1) If a child or young person is removed from the care of his or her parent or parents under this Part (Chapter 5 Part 1)…(b) the Director-General has the care responsibility for the child or young person.

Section 157(1) The authorised carer of a child or young person has authority to do any of the following: (a)….(e)

Section 69 (1) The Children’s court may make interim orders in relation to a child or young person after a care application is made and before the application is finally determined. (2) The Director-General, in seeking an interim order, has the onus of satisfying the Children’s court that it is not in the best interests of the safety, welfare and well-being of the child or young person that he or she should remain with his or her parents or other persons having parental responsibility.

Section 70 The Children’s Court may make such other care orders as it considers appropriate for the safety, welfare and well-being of a child or young person in proceedings before it pending the conclusion of the proceedings.

Principle: “…You are not suggesting that the Director General is a designated agency are you ? Section 49 is actually otherwise got nothing to do with the Court. See 157 starts off, ‘An authorised carer of a child’, so that presumes to be some one who otherwise wouldn’t have the care of the child as a matter of right, such as a parent. Somehow they become authorised"”.…  “Well in my view the Director General is not a person who can be authorised by the Court and therefore cannot exercise the powers under section 157 that an authorised person otherwise might. That in this case the person who actually has the care and the responsibility for the child also should have the authority to exercise those powers that might be required in the child’s interests.

In my view, there is not a power for the Court to make an order placing the child directly in the Director-General’s care as an interim order. Accordingly, I propose to make an order until further order that the parental responsibility of  the child and all that goes with it should be allocated to the Minister…”

2.
DoCS v N [22/02/01] Campsie Children’s Court 

Law Considered: section 90.

A.
Children and Young Persons (Care and Protection) Act 1998 

Section 90

(1) An application for the rescission or variation of a care order may be made with the leave of the Children’s Court.

Principle:

“The process which the Court is dealing with is a two stage process, and the purpose of that two stage process is to erect a barrier around applications which would not require the Court to reconsider a decision which had been made, because those decisions can have, in many circumstances, considerable disruptive effects upon the children’s placement. So rather than being a process which is intended to represent the best interests of children, applications can be made which are mischievous, have no prospects of success, be brought for all manner of circumstances which are quite independent of the best interests of children, and further that in many cases the orders which ultimately are made are not clear cut. Human relationships are never simple. Persons who are not happy about the decision because it did not go their particular way are always prone to find a reason that they think the decision should be changed.

So the first stage that the Court has to be satisfied of, on the balance of probabilities, is that, firstly, that there is a change. If nothing has changed, then there is no reason why the order should be different.

The legislation then looks at what degree of change we are talking about, because in life everything is changing. The day changes. The weather changes. People move their residence from one place to another. It does not follow that from every change that the Court should revisit a decision which has been made.

So the test that is there is that it (sic) has to be a significant change. A minor change can be significant in one sense. A person who is homeless finds a home. Well that is pretty significant for them.

The other aspect is that it has to be a significant change in what are relevant circumstances. A person might move their home from one place to another. Should that really make any difference to whether the order should be changed. If a parent is living with, in the case of a mother, Mr Brown rather than Mr Smith, should that make any difference if the children of the mother are in foster care. Well probably not, unless it has some impact upon the children.

What are relevant circumstances would vary from case to case, but it seems to me ultimately what it gets down to is that it is a circumstance which underpinned the original order. The Court, in having to make a decision, has a multitude of information before it, but not all of it is of equal importance. But there must be crucial aspects of it which made the Court decide one way rather than another way. That may be a combination of factors. So relevant circumstances are those important matters which underpinned the order….”.

2.
Can the Children’s Court suspend an existing order ?

Submission by Legal Representative of the Director-General of the Department of Community Services:

“..I’d ask your Worship not to prejudge the substantive issue that your Worship has to decide when the matter is finally before you, and after the evidence is in on that. To suspend or to rescind the current order, the wardship order, I’d submit, your Worship, is effectively to prejudge the issues before you, and I’d ask your Worship not to do that…..The other issue I’d like to raise, your Worship, is the grounds on which the Court purports to make a suspension of a wardship order, as I don’t see in the 1998 Act any indication of a right to suspend orders. It certainly doesn’t come out of section 90, and I’d submit, your Worship, that it doesn’t flow from either section 69 or 70. I’d ask your Worship, therefore, to, at this stage, maintain the wardship order with the undertaking….

Principle: ‘In respect of any interim order it is important for the Court to stress that the Court is making an interim order because it is not in a position to make a final order. Nonetheless, the Court has to act upon the material which it has available to it.

As to the second submission that is put by the Department, whilst it might be an unusual feature of a final order, it does seem to me that a suspension of an order is a variant, perhaps a particular aspect of a variation, a variation not so much of the order, but of the effect of the order.

The purpose of making an order suspending the present order is precisely not to have an effect of rescinding the order or an interim order…..It does not seem to me that at the present time the Department have, on an interim basis, presented a case that the child’s mother is not able to exercise parental responsibility, and if the effect of the Court is to suspend the present wardship order until a final decision can be made there is nothing, in my view, which would substantiate a strong case that (the child’s) physical or emotional health or welfare would be placed at risk.

The child’s wishes are significant factors to be taken into account... ..

I stress that an interim order is no pre-empting of a final determination of a case…Accordingly I propose to make an interim order ..that is that the wardship order be suspended and that the child reside with his mother or at a place approved by the Department if not with her, and that the child accept the supervision of an officer.

Please Note: The Supreme Court Appeal Decision regarding this decision: Re Edward [2001] NSWSC 284., is included in full below.

2. Special Medical Treatment

Practitioners are advised that it would be prudent to place section 175 of the Children and Young Persons (Care and Protection) Act 1998 and clause 15 of the Children and Young Persons (Care and Protection) Regulation 2000 on a procedural checklist when considering issues related to the allocation and exercise of interim and final parental responsibility orders for medical treatment (s.79(2)(e)). 

Deciding where the dividing line is situated between ‘medical treatment’ and ‘special medical treatment’ requires close examination of section 175 and clause 15 (with its references to the Poisons and Therapeutic Goods Act 1966 and the National Statement on Ethical Conduct in Research Involving Humans published by the National Health and Medical Research Council in 1999). 

Consent for special medical treatment cannot be given by a parent or person exercising parental responsibility. Except ‘as a matter of urgency’ (s.175(1)(2)(a)) or where exemptions apply (cl. 15(2)&(3)), special medical treatment cannot be carried out unless consent has first been obtained from the NSW Guardianship Tribunal (s.175(2)(b)).   

3. Legislative Change

The Children's Court is interested to know of any problems you have encountered in working with The Children and Young Persons (Care and Protection) Act 1998, the Children and Young Persons (Care and Protection) Regulation 2000 and the Children's Court Rule 2000 that could be overcome by legislative change. If you have any proposals or you have made or will be making submissions in relation to legislative change then the Children's Court is interested in hearing from you.

Please send submissions/proposals in writing to:

Tracy Sheedy

The Children's Court of New South Wales

Level 2, St James Centre 

111 Elizabeth Street,

Sydney, NSW 2001

Fax: 9231 9144

e-mail: tracy_sheedy@agd.nsw.gov.au
� Editor, Bao-Er (e-mail: Bao-Er_Bao-Er@agd.nsw.gov.au)





� Please note that the alphabetical letter designating the names of children in case titles is altered (by formulae) (s. 105 Children and Young Persons (Care and Protection) Act 1998). 





