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1.  THE CHILDREN’S COURT AT ST JAMES

As of  Monday 6 August 2001 the Children’s Court will operate two courts every weekday at St James and the Children’s Court at Campsie will sit on Monday and Friday only. Some defended hearings will be listed from St James to Campsie.

From Monday 6 August the following offices of the Department of Community Services will commence issuing process and filing documents at St James instead of Campsie. Those offices are: Hornsby, St Leonards, Manly, Ryde, JIT Ashfield, JIT Chatswood, JIT Kogarah, Bankstown, Lakemba, St George, Strathfield, Eastern Sydney, Newtown and Sutherland.

The Children’s Court of New South Wales at St James

Level 2, 111 Elizabeth Street, Sydney 2000 

All correspondence to: GPO Box 2648 Sydney 2001  

Telephone: 9231 9144

Facsimile:   9231 9191



2. THE CHILDREN’S COURT CLINIC
The Children’s Court Clinic
The Children’s Court Clinic has been established to provide independent assessments of families and children to assist the Children’s Court formulate appropriate orders. The objectives of the Children’s Court Clinic are to:

· undertake clinical assessments;

· prepare reports for the Children’s Court;

· undertake any other functions prescribed in the Children’s Court rules.

The Children’s Court Clinic consists of a small unit of staff, administered by the Director, who are responsible for the provision of the state-wide service.  The Clinic is presently located at the Hospital Road Court Complex behind the Mint Building in Macquarie Street, Sydney.  When the new Children’s Court complex is built in Parramatta the Children’s Court Clinic will be in purpose-designed rooms at that location. 

Authorised Clinician (Children’s Court Clinic) Scheme
The Clinic contracts a number of highly qualified and experienced clinicians from the professions of psychology, psychiatry and social work located across the state to undertake assessments and provide reports for the Court. These clinicians are known as Authorised Clinicians (Children’s Court Clinic) or AC (CCC).  All applicants for inclusion on the AC (CCC) Scheme are vetted by the Professional Advisory Group (PAG) which oversees maintenance of the high professional standards of the Clinic. Members of the Professional Advisory Group include representatives from:

· NSW Psychologists’ Registration Board;

· Royal Australian and New Zealand College of Psychiatrists;

· Australian Association of Social Workers;

· Department of Community Services; and

· NSW Department of Health.

The Authorised Clinician’s must meet the application criteria set by the Children’s Court Clinic PAG, including entering into an Agreement to Provide Services with the Children’s Court Clinic and signing a Statement of Fitness to Undertake Assessments and Reports. The Authorised Clinicians are also subject to the Working with Children Check. 

The Children’s Court Clinic has adopted the competency standards and related assessment methods appropriate to the professions of psychology, psychiatry and social work.  Authorised Clinician’s must be registered members of their respective professional body and must adhere to the clinical and ethical standards set by these bodies. All reports prepared through the Scheme are vetted by the Director (Children’s Court Clinic).

When the Court has made an Order for an assessment and report from the Children’s Court Clinic, the Director allocates the task to the most appropriate Authorised Clinician.  This is determined on the basis of specific expertise in relation to the nature of the assessment and the geographical location of the client.

The role of the Authorised Clinician is to:

· provide an objective assessment of the client/s situation which addresses the issues in the Assessment Order, 
· prepare assessment reports for the Court which include recommendations that are in accordance with the objects, principles, and responsibilities outlined in the Children and Young Person (Care and Protection) Act 1998; and

· conduct assessments in a manner that is appropriate to the ethnicity and culture of 

     the client. 

Psychologists, psychiatrists and social workers who believe that they meet the application criteria may apply to the Children’s Court Clinic at any time for authorisation. An application package may be obtained by contacting the Clinic on the contact numbers provided.

Children’s Court Clinic Procedures
1.  Application for an Assessment Order
An application to the Children’s Court for an assessment order can be made in accordance with Section 53 or 54 of the Children and Young Persons (Care and Protection) Act 1998.  An application for an  assessment order can only be made by the Director General or a party to the care proceedings.

The Application to the Children’s Court for Assessment Order form completed by the party making the application, must state the issues to be considered in the assessment and specify the areas of concern in clear straightforward language.  

2.  Assessment Order

When considering whether to make an Assessment Order, the Children’s Court will take into account whether the information provided in the proposed assessment can be obtained elsewhere, whether the assessment will produce any unnecessary distress to the child or young person, and whether the proposed assessment is necessary given the issues at hand.

When the Children’s Court makes an Assessment Order it will usually appoint the Children’s Court Clinic to prepare and submit the required assessment report.

3.  Medical Assessments and Assessments in Emergency Situations
The Children’s Court Clinic will be unable to undertake physical medical assessments or assessments that are required in an emergency situation.

4.  Notice of an Assessment Order

If the Court makes an Assessment Order and the Children’s Court Clinic is appointed to prepare and submit the required assessment report the registrar must immediately fax a copy of the Notice of an Assessment Order form and the Assessment Order form which outlines the names and contact details of the relevant parties in relation to the Assessment Order to the Children’s Court Clinic.

5.  File of Documents

Once an Assessment Order is made, the applicant for the assessment order or another party directed by the Court, will prepare and send by Registered Post a File of Documents to the Children’s Court Clinic.

The File of Documents is to include copies of all documents that the Children’s Court Clinic should consider in preparing the assessment report.  

It is not necessary to send out all attached documentation to the parties as they should already have copies of the enclosures.

The File of Documents includes a brief chronology of the proceedings and a list of all documents that the Children’s Court Clinic should consider in preparing the report. It is recommended that a copy of the brief chronology and the list of all documents be sent to all parties to the proceedings.

The File of Documents should be received by the Children’s Court Clinic within 5 working days of the assessment order being made.

6. Receipt of  Notice of an Assessment Order and Assessment Order by the Children’s Court Clinic
Upon receipt of the Notice of an Assessment Order, Assessment Order and File of Documents, the Children’s Court Clinic Director will determine whether, under Section 58 of the Children and Young Persons (Care and Protection) Act 1998, the Clinic is able to undertake the assessment and report or whether it is more appropriate for the report to be prepared by another agency or practitioner.  If the referral is appropriate, then the Director will refer the report request to the most suitable Authorised Clinician in the Children’s Court Clinic Scheme.  

If the Director is unable to locate a suitable Authorised Clinician to undertake the assessment report or is of the opinion that it is more appropriate for the assessment report to be prepared by another person, the Director will inform the Court that the Clinic is unable to conduct the assessment.

7. Referral to Authorised Clinicians

The Children’s Court Clinic administrative staff will contact the Authorised Clinician and confirm a referral by telephone.  Following the telephone contact all relevant documents will be sent.

Referrals to the Authorised Clinician from the Children’s Court Clinic will include copies of the Notice of an Assessment Order, Assessment Order and File of Documents.

8. Arranging for the Assessment Interview

The Authorised Clinician will contact the client/s and arrange all appointments for the assessment.  The Authorised Clinician is to advise the client/s of an appointment within 72 hours of receiving the assessment report request from the Children’s Court Clinic.

At the time of making the appointment, the Authorised Clinician will always ask the client/s if they require assistance to get to the appointment.  If the client requires assistance to get to the appointment the Authorised Clinician should complete a Request for Travel Assistance form  and fax it to the relevant DoCS caseworker.  This form has the details of the time and place of the appointment and a section for approval or otherwise by the DoCS manager.

9. Non Attendance of Appointments
If after reconfirming the appointment 24 hours prior, the client/s still do not attend the appointment, the Authorised Clinician may decide to reschedule the appointment or complete a Nil Report form. If a Nil Report is to be submitted, the Authorised Clinician is to contact the Director who will then send the Children’s Court the Nil Report form.
If the Authorised Clinician reschedules the appointment and it means that the completion of the report will be substantially delayed the Children’s Court Clinic will notify the Children’s Court of the delay.

10.  The Authorised Clinician’s Assessment Report 

Upon completing the assessment report, the Authorised Clinician is required to submit the report by registered post to the Children’s Court Clinic.

11.  Submission of the Assessment Report 

The Director of the Children’s Court Clinic will peruse all assessment reports prior to submitting them to Court.  The Director may contact the Authorised Clinician to discuss the report and might also make suggestions in relation to the report.  It is a matter for the  Authorised Clinician as to whether such suggestions are incorporated into the assessment report.

It will take eight (8) weeks from the receipt of the Notice of an Assessment Order and the Assessment Order for the Children’s Court Clinic to complete the assessment report and submit it to Court.

The Children’s Court Clinic Assessment Report will be filed with the Court on or before the working day preceding that on which the next hearing of the proceedings is to take place.
File of Documents for the Children’s Court Clinic

Upon the making of an Assessment Order, the applicant for the Assessment Order (or another party directed by the Court) must prepare a ‘File of Documents’ to the Children’s Court Clinic. 

The ‘File of Documents’ should be sent by Registered Post to the Children’s Court Clinic and received within 5 working days of the Assessment Order being made.

The File of Documents should include:

a) A copy of the Assessment Order;

b) A copy of the Application to the Children’s Court for Assessment Order;

c) A brief chronology of the proceedings;

d) Who the parties to the proceedings are and their contact details;

e) Names, and contact details of legal representatives;

f) A list, and a copy, of all documents that the Children’s Court Clinic should consider in preparing the report and which will include:

i. the application/s

ii. all of the affidavits and reports

iii. all of the orders

iv. any other documents that the parties agree and/or the court directs should be

considered in preparing the report.                               

g) The date by which the report is due to be filed;

h) The next court date;

i) Who to contact if further information/clarification is required (usually the legal representative of the applicant).

It is not necessary to send out all documentation to the parties as they should already have copies of the enclosures. 

It is additionally recommended that (c) a brief chronology of the proceedings, and (f)  a list of all documents that the Children’s Court Clinic should consider  in preparing the report (but not including copies of the documents) be provided to all other parties to the proceedings.

Note:
The “Application to the Children’s Court for Assessment Order” form should specify in detail the issues of concern that are to be addressed by the assessment.  The reasons given in the form for the need to undertake the assessment should be clear and relate logically to the issues that are to be addressed in the assessment
Children’s Court Clinic Director - Dr Gwenda Schreiber
Dr. Gwenda Schreiber was appointed as the Director of the Children’s Court Clinic on 18 December 2000. Dr Schreiber is a senior psychologist with a wide range of experience and over 25 years professional involvement in the child development, family and mental health fields. This experience has been gained in various arenas, public and private, in Australia and overseas and in community and organisational settings.

Dr. Schreiber has a strong background in clinical work, education and training, administration and research.  For a number of years she was a lecturer in the Psychology Department of the University of Newcastle, her primary interests being life span development and the family context, therapeutic intervention and counselling skills acquisition, and Health Psychology.  Throughout this period at the University she successfully maintained her own private practice and was significantly involved in family and systems approaches to therapy.

Dr. Schreiber’s most recent position, prior to taking up the Directorship of the Children’s Court Clinic, was as Acting Director, Psychological and Specialist Programs in the Department of Juvenile Justice.  The responsibilities of this role, apart from a significant administrative undertaking, included involvement in many of the innovative preventative programs initiated through Juvenile Justice. The work with young people and their families, and the associated interactions with the Courts, Health, Welfare and Educational instrumentalities entailed in the position brought valuable experience to the establishment of the Children’s Court Clinic.

Message from the Director (Children’s Court Clinic)
I am pleased to inform you that the Children’s Court Clinic commenced operation as planned on July 2, 2001.  That the Clinic started on the set date was due to the outstanding work done by the small Children’s Court Clinic staff team, the support, advice and assistance provided to the Clinic by its Advisory Committees, the Children’s Court administrative staff, Children’s Magistrates and the Children’s Registrars and through the good will and involvement of all those who have been interested in the creation of such a service in NSW.

Information about procedures, protocols and time schedules were sent out to all Courts Administrative Staff around the time of commencement. However, since then there have been some modifications to the information that was distributed with the Letter of Instruction now replaced by a File of Documents. Please find the updated procedures regarding the Children’s Court Clinic and File of Documents attached. It is important that you are familiar with the changes.

The Children’s Court Clinic, in its first two weeks of operation has received 17 Assessment Orders.  It is gratifying to see that the information on Clinic procedures that was distributed by the Children’s Court Clinic staff has been useful.  In the majority we have received Assessment Order  forms and Notice of an Assessment Order forms within 24 hours of the Assessment Order being made.  Additionally, many of these forms have been completed in such a way as to provide clear and specific information to the Children’s Court Clinic on the issues to be addressed in the assessment.  For those completing the forms, just one note of caution - could you please ensure that the forms are legible.

Please remember that the Children’s Court Clinic is a new initiative and there will be a “settling in” period as those involved become familiar with the process and as any glitches in the system are identified and resolved. As with any new initiative, gaining information from those involved in the system is a useful way of monitoring and evaluating the process and procedures. I welcome you to contact the Clinic with any feedback. 

Please note that Children’s Court Clinic brochures are now available. The Clinic staff are currently mailing out brochures to all Local Courts and relevant agencies.  If you would like to be placed on the Children’s Court Clinic mailing list to receive copies of the brochures, or require further information in regard to the Children’s Court Clinic functions and activities please contact the Children’s Court Clinic on:

Telephone:

(02) 922-88497

TTY:


(02) 922-88499

Facsimile:

(02) 922-88346

Email:


children’s_court_clinic@agd.nsw.gov.au
3. THE DEPARTMENT OF COMMUNITY SERVICES

                                     LEGAL SERVICES UNIT

As a result of the transfer by the Children’s Court of registry services from Campsie Court to the St James Centre, the Department of Community Services has now relocated staff who were formerly based at Campsie Court.

Legal representation undertaken for the Director-General of the Department of Community Services at St James, Campsie and Lidcombe Courts is part of the legal representation undertaken by the Metro and Southern Care Litigation Team. This Team is led by Lesley van Stellingwerff and forms part of the Legal Services Unit at the Department of Community Services.

The contact details for those staff who have transferred from Campsie will, as from 23 July 2001, be:


Legal Services Unit


Department of Community Services


Level 1


St James Centre


107-111 Elizabeth Street


SYDNEY   NSW   2000 

DX 21212 ASHFIELD

Tel.:
02 8255 8170

Fax:
02 8255 8180

4. LEGISLATIVE CHANGE
The Minister for Community Services, the Hon Faye Lo Po’ has introduced into Parliament the Children and Young Persons (Care and Protection) Amendment (Permanency Planning) Bill (No 2) 2001. The Bill has been introduced as an exposure draft.

The object of the Bill, as described in the Explanatory Note, is “to amend the Children and Young Persons (Care and Protection) Act 1998 to improve the case management of abused and neglected children and young persons who have been removed from their parents and  placed in out-of-home care. The amendments made by the Bill will require the planning of suitable long term placements for children and young persons in these circumstances.”  

5. PRIVILEGE IN CARE PROCEEDINGS
   By





Robert James McLachlan,


    Partner at Ellis McLachlan for a Care Conference on 16 June 2001 

This paper is an attempt to explore the effect, significance and impact of the Law of Privilege in Care Proceedings.  It does not represent a detailed exposition of the Law in a broader sense, although general principles have been referred to and applied in consideration of the topic in hand.

The privilege with which this paper is concerned are:-

1. Client legal privilege.

2. Public immunity privilege.

3. Professional confidential relationship privilege.

Before turning to each of those privileges and their interaction with the relevant Care Legislation, the following points need to be made:-

1.    Legal professional privilege (more lately known as client legal privilege in the Evidence Act) is a creature of the Common Law and Courts will not construe that its application has been abrogated unless there is a clear and unequivocal statement to that effect within the legislation.  See Baker –v- Campbell (1983) 153 CLR 52.

2.   “Privilege” under the Evidence Act of 1995 only applies to the adducing of evidence and interlocutory proceedings as well as at the final Hearing or on Appeal.  It does not apply to pre-hearing procedures such as Subpoenas.

3.  Esso Australia Resources Ltd –v- The Federal Commissioner of Taxation (1999) 168 ALR 123 (this meant the Evidence Act did not directly apply to claims for privilege made in relation to discovery and inspection of documents and in other circumstances not involving the adducing of evidence).

4.  The test whether under the Evidence Act or at Common Law is now the same, that is the dominant purpose test.  See Esso Australia Resources Ltd –v- The Federal Commissioner of Taxation ante.

5.  Section 70(3) of the Children (Care and Protection) Act of 1987 did not mean that the rules of evidence did not apply to the proceedings but rather that the Court in its discretion and for good reason did not have to apply them.  See in A & B –v- Director of Family Services (1989) 20 FAMLR 249.

6.  Notwithstanding views that have been expressed to the contrary (see Ms Defina’s    paper at page 79 of the Children’s Court Care Matters Practice Manual),  section 93 of the Children and Young Persons (Care and Protection Act 1998) does alter the legal position referred to in the preceding paragraph and means that the rules of evidence do not apply unless the Court specifies affirmatively that they do.

A.
Client Legal Privilege

Both under the Evidence Act and pursuant to the Common Law the test is the dominant purpose test.  This paper will not seek to explore how and when that can be appropriately defined in particular circumstances.  Rather it shall seek to address its applicability to Care Proceedings.  Consideration will be given as to when and in what circumstances it will be found not to be applicable or waived.

The principle of legal professional privilege or client legal privilege as it is now defined under the Evidence Act, is not abrogated under either the Children (Care and Protection) Act of 1987 or under the Children and Young Persons (Care and Protection Act) of 1999.  There is no clear abrogation of the principle in any of the legislative provisions of either statute and accordingly it applies, see Baker –v- Campbell ante.

If the writer’s contention as to the proper construction of 93(3) is correct, then it may have no application unless the Court specifies otherwise to evidence that is sought to be adduced in a Hearing under that legislation.  For the reasons previously contended it would still apply unless the Court in its discretion set it aside under the old legislation.

Assuming that it might apply under what other circumstances may the Court decline to uphold it.  Those are:-

1.   If there is an implied or imputed waiver.  See Attorney General (NT) –v- Morris (1986) 161 CLR 475 and Goldberg –v- Ng (69) ALJR 919.

2.  In limited circumstances where the paramount welfare of the child is imminently at risk.  See Bell, R E;Ex-Parte Lees (1980) FLC 90-850 whereby the High Court upheld the power the Family Court to order a Solicitor to divulge the address of his client where that would otherwise be the subject to the claim for privilege.

3.   Perhaps more controversially there is an argument which has not found favour in the Family Court to any marked degree that in relation to proceedings concerning children the paramountcy of their welfare means that the Court may set that aside on that principle alone.  See Essex County Council –v- R (1990) FLR 167 particularly at page 168 where Mr Justice Thorpe J held “legal professional privilege is the creature of Case Law and where limitations by exception have seemed necessary, those limitations have equally been developed by Case Law.  In my judgement where the Court considers the welfare of the child, the power that it holds, allied to its responsibility, enables it to override a legal professional privilege which is set up to preserve or enhance the adversarial position of one of the parties”.  A contrary position of the Judge at first instance in dealing with the Care Legislation, that is the Children Act of 1989 was expressed in Barking and Dagenham Borough Council –v- O (1993) FAM 295.  The position therefore as one considers the new act is that:-

(a)  At the pre-Hearing stage the Common Law principle appears to be unabrogated and therefore legal professional privilege applies.

(b)  Legal professional privilege would not apply at the time of a Hearing unless the Court made a specific ruling to the contrary finding that those relevant provisions of the Evidence Act (Section 117 to 126 inclusive).

(c)  That leaving aside a factual determination of waiver there is competing English authority suggesting that such privilege must give way to the greater issue of the paramountcy of the welfare of a child.  See Essex C –v- R.

B.  Privilege Against Self Incrimination – Section 128 of The Evidence Act

The discussion of the application of this principle to Care Proceedings shall seek to deal with its practical application. 

Prior to the 1 September, 1995 when the Evidence Act of 1995 became Law, the question of privilege against self incrimination was covered by Section 9 of the Evidence Act, 1898.  That Section provided “nothing in this Act shall render any person compellable to answer any question tending to criminate himself”.

The principle was briefly enunciated in Ex Parte; Re Hamilton (1957) 74WN 397 at 399 by His Honour Mr Justice Maguire when he said “It is a well established rule of Law that a witness cannot be compelled to provide evidence out of his own mouth that he is guilty of a crime and that he is entitled to claim the privilege of silence if, in the course of judicial proceedings, any question is put to him to answer which would have a tendency to expose him to a criminal prosecution”.

Whilst the Law has been careful to protect against self incrimination it has also been careful to prevent a mala fide claim of privilege with a view of obstructing or interfering with the course of justice.

It is submitted that a review of those relevant authorities suggest that the principles applicable to the application of the privilege prior to the 1 September, 1995 were:-

1. The Court must see from the circumstances of the case and the nature of the evidence that if the witness is called to give, that there is reasonable grounds to apprehend danger to the witness from his/her being compelled to answer;

2. The danger must be real and appreciable and not of an imaginary and unsubstantial character: a remote and naked possibility, out of the ordinary course of the Law and such as no reasonable man would be effected by, should not be suffered to obstruct the administration of justice;

3. The privilege of silence is not destroyed and a witness will not be compelled to answer a question directed to proving his commission of a criminal act merely on the ground that, in the particular circumstances of the case and on the balance of probabilities, it is unlikely that he will be prosecuted.  As a general rule it is true to say that any admission of a criminal offence, of which the witness is not hitherto been convicted must “tend to criminate him” within the meaning of the rule, see the Judgement of Lord Justice Duparc, Court of Appeal Decision (England) in Triplex Safety Glass Ltd (1939) 2A11 ER 613 at Pg 620;

4. A question which at first sight might appear a very innocent one might, by affording a link in the chain of evidence, become a means of bringing home an offence to the witness;

5. If the fact of the witness being in danger is once made to appear, great latitude should be allowed to him in judging for himself of the effect of any particular question;

6. The function of the Judge/Magistrate is to decide whether the proposed question has really a tendency to criminate the witness or may feel he may be considered, under the circumstances of the case, as having that tendency.

7. The claim of privilege is not to be disallowed merely because the Judge/Magistrate might think that those persons who might, in normal circumstances, be expected to prosecute but likely to be soft hearted or that a jury would be indulgent (see the Triplex Safety case above).

Perhaps more appropriately the question has been considered by the Supreme Court of New South Wales under the prior legislation that exists for the introduction of the Children (Care & Protection) Act of 1997 as amended.

In McMahon-Winter –v- Larcombe (1978) 2 NSWLR 155 at 159, His Honour Mr Justice Yeldham said “The privilege afforded to witnesses and parties by the principle of the Common Law referred to, and by Section 9 of the Evidence Act, is so fundamental, and of such critical importance, that any attempt to confine it or to reduce the ambit of its operation will be jealously resisted by those charged with applying it in practice.

The Rule is often stated in terms which refer to a tendency to expose the witness to a criminal prosecution, this being the most common situation in which it is applied.  But I am satisfied, from a consideration of the relevant authorities, that it is not limited to a case where such witness is liable to be charged, and that it applies with equal force to a situation where a person already charged, but not yet tried, is asked a question, the answer to which may afford evidence of his guilt or at his later Trial.”

A little later His Honour said “However, a consideration of R –v- Boyes demonstrates, in my opinion, that it is not confined to a situation where a criminal charge has not, at the time when the question is asked been preferred; the principle is capable of extending, and does in fact extent, to cases where the Deponent is already charged, but not tried and where the answer to the question may provide evidence which would tend to incriminate him in respect of that charge”.

The privilege against self incrimination may be abridged by statue or waived, but, that aside, it has generally been accepted that it is without “real exception”.  See Reid –v- Howard (1995) 131 ALR 609 (High Court).

In this instance, Parliament has not sought to abrogate that Rule under the provisions of the Children’s (Care & Protection) Act 1987.  Whether Parliament has by the mandatory time limits placed upon the determination of such Applications, and not being unmindful of similar facts given rise to actual or potential criminal charges against persons who may be participants in those proceedings (particularly parents) has directed that these proceedings should be dealt with expeditiously and should not be delayed because of the actual or potential threat of pending criminal prosecutions arising out of similar facts.

The Children’s (Care & Protection) Act does not in itself provide for any ability to limit evidence given to those proceedings only.  Prima facie evidence given by any party in those proceedings, can be used against them in any other proceedings.  This ability is enhanced because of the recording of the evidence and the capability of such evidence and documents filed being produced to another Court for or in the course of criminal prosecution.

Returning now to the provisions of Section 128 itself, we would submit as follows:-

1. The combination of the effects of Section 140 and Section 142 of the Evidence Act would clearly indicate that the level of onus to be satisfied in the Court reaching a determination that it was appropriate to make a finding that privilege was properly claimed and that a Certificate should be issued would be on the balance of probabilities.

2. The appropriate way in which to apply the Section would be as follows:-

(a)
If an objection is taken the Court must analyse the basis for it so an            assessment can be made whether there are reasonable grounds for it.


(b)  If a determination on the balance of probabilities is made that reasonable grounds for the objection in giving particular evidence exists then it is submitted, pursuant to the provisions of 128(2)(b) if a person having been granted the privilege elects to give evidence, that the Court “will” give a Certificate under the relevant section.

On the question of what test would apply to the question of reasonable grounds for objection, the section itself is silent.  It would be submitted that a broad approach be taken, particularly in light of the fact that it does not have to be established that actual proceedings are on foot only that the evidence may tend, in light of surrounding circumstances, prove the commission of an offence or subject the person to a civil or criminal penalty.  In doing so it is submitted that it is sufficient that the evidence may tend to prove an offence or in itself if not in doing so may, using the words of Lord Wilberforce in Rank Film Limited –v- Video Information Centre (1982) AC 380 at 443 “set in chain a process which may lead to incrimination or may lead to the discovery of real evidence of an incriminating character”.  The appropriateness of that test under the old Common Law which is apposite in our submission to the statute in question, was confirmed by the majority of the High Court in Sorby –v- The Commonwealth (1983) 152 CLR 281.

In this case it is noted that it is proposed to put the evidence on in the form of an affidavit, that is in documentary form.  It is submitted that the clear terms of Section 128 would not derogate from the High Court’s view expressed in Controlled Consultants Pty Ltd –v- The Commissioner for Corporate Affairs (1985) 156 CLR 385, that no distinction is to be drawn between the giving of oral testimony and the production of documentary evidence.

Both the Children (Care & Protection) Act in Section 71A and the Children and Young Persons (Care & Protection) Act of 1998 in Section 108 have re-affirmed the paramounts of the care proceedings even if there are concurrent criminal proceedings arising out of the same or similar facts upon which the care proceedings are based.  Both of these provisions adopt the Common Law position that was set out by the Court in McMahon-Winter –v- Larcombe ante.

The majority of cases that have either been reported or unreported dealing with the application of Section 128 have arisen in the Supreme Court of New South Wales in the Equity Division arising out of compulsory disclosure orders forming part of a Mareva Injunction except for one decision that will be referred to shortly, the relevant decisions in that jurisdiction are summarised and discussed in Bax Global (Aust) Pty Ltd –v- Evans 47 NSWLR 538.

At page 547 Justice Austin adopting a passage from Fitzgerald J A in Basils –v- The National Australia Bank Limited (1999) 46 NSWLR 207 at 222 identified the practice by such an Order for disclosure is made included:-

(a)  An affidavit is prepared and brought into court but not filed.

(b)  Notice is given to the Director of Public Prosecutions.

(c)  An objection based on privilege against self incrimination is taken when the affidavit is brought into court, the parties and the Director of Public Prosecutions are heard and the questions raised by Section 128.

(d)  A decision is then made by the court whether to give a certificate or not.

(e)  If the certificate is given, the affidavit may be used and the deponent is protected by section 128(7).

(f)  If the certificate is refused, the court would order that all copies of the affidavit are surrendered and destroyed.

In Bax Global the court re-affirmed the appropriateness of such a claim being made by way of  affidavit evidence rather than compelling the claimant to give oral evidence, although noting that such a course may be appropriate if the circumstances require it.  In that jurisdiction, as is the case in care proceedings, the primary evidence is in documentary form and it would appear that the proper practice would be to prepare the affidavit.

Whilst not clear from the decision in Bax Global or Basils case as to the practice, it is apparent that at some stage for the purposes of determining the certificate, the affidavit is made available to other parties so that they may be properly heard on whether the certificate should be granted or not.

An alternate procedure is to provide such copies prior to the date on a strictly restricted basis including that if a certificate is not granted that it will be returned and that copies will only be available to the legal representatives and that no notes or other records would be kept.  The appropriateness of that alternate course as a matter of efficacy in dealing with the applications was endorsed by Justice Austin in the unreported decision of Director General New South Wales Department of Community Services –v- Y and Anor unreported 29 November 1999.  Interestingly enough in that case, His Honour did not require an adjournment of the proceedings so that the potential prosecuting authorities, in this case the Police Service or the Director of Public Prosecutions could be given notice and served.  Whilst not specifically addressing his comments to that issue, His Honour clearly was alive to the general practice as is evidenced by the comments previously referred to in his Judgement in the Bax Global case ante.

The question is whether the Court must notify the potential prosecuting authority and hear from that authority (if it wishes to be heard) before it determines an application for a certificate.  As indicated whilst the general practice in the Equity Division appears to be give notice to the Director of Public Prosecutions that has not always been followed (see Director General New South Wales Department of Community Services –v- Y and Anor).

The question of notification was considered at both first instance and on appeal in the unreported decision of Ferrall and McTaggart as trustees for the Saphire Trust and Ors and Blyton & Blyton and Attorney General of the Commonwealth 20 FAMCA 1442 (Judgement 17 November 2000).  In that case at first instance Justice O’Brien in considering and subsequently granting a Certificate under Section 128 of The Evidence Act declined, in the circumstances, to notify potential prosecuting authority in that case defined as being the Attorney General. The Full Court at paragraphs 81 to 93 was asked to overrule that determination and to adopt the practice first identified by Young J in HPM Industries Pty Ltd –v- Graham 17 July 1996, unreported, of requiring notice to be given.  The Court held that the question of whether such notice should be given or not remains a matter of discretion for the Trial Judge. In that case His Honour found that the fact that the certificate was granted for a one-off hearing dealing with the question of whether an injunction should be granted or not, and was not to be used beyond that hearing, was the matter that weighed heavily in the exercise of his discretion.

C.
Public Immunity Privilege
Public interest immunity is not a privilege in the sense of client legal privilege, which can be waived.  The claim is not made to assert a right but rather to perform a duty to protect the interests of the public.

It is more than simply a rule of evidence used to exclude or limit the use of material, but a substantive exclusionary principle.  It has, however, been the subject of legislative codification in the form of Section 130 of The Evidence Act.  Whilst there is judicial authority for the proposition that there is little difference between the principles contained in section 130 and those annunciated under the general law, it is well to be reminded of the limitations of The Evidence Act applying to the adducing of evidence and its non-applicability to pre-trial procedures such as subpoenas.

Public immunity privilege when it is applied successfully to the latter is a complete answer to material being produced to the Court in answer to a subpoena as distinct from access being granted to a party.

Its most significant utilisation in care proceedings is in the disclosure of the contents of notifications or the names of notifiers.  The latter is the usual basis for the claim and certainly under the Children (Care and Protection) Act of 1987 it would appear that the legislative intent was that notification, including it would seem, the names of notifiers, were properly available to be inspected and adduced in Care Proceedings whether before a Children’s Court or on an Appeal to the District Court.  See section 22(9).

It would appear that under the Children and Young Persons (Care and Protection) Act of 1998 that Parliament has closed that admissibility as a result of the provisions of sections 27, 28 and, in particular 29.

It would appear that section 29(2) introduces a public immunity type balancing test as has previously been enunciated a general law.  See Alister –v- The Queen (1983-1984) 154 CLR 404.  It would seem that the prohibition created by section 29 does not cover the investigation and assessment process arising from the notification and that these documents are properly admissible and not protected by the cloak created by section 29.  Of course it may well be arguable that they can be the subject of a claim for public immunity privilege arising from section 29 if it may tend to disclose the information for which section 29 was created to protect.

Therefore prima facie it would seem that the usual practice of making notifications available perhaps with the deletion of the name of the notifier on the basis of protecting the confidentiality of that person under public immunity privilege will now extend to the whole of the notification unless the Court can be satisfied on the criteria identified under section 29(2).

      D.  Admissibility of Relationship Counselling Material in Care Courts
Section 19(n) of the Family Law Act appeared to provide an exclusionary provision as to the ability to subpoena and access and/or otherwise tender material arising from relationship and related counselling as defined under section 19(n) and section 14 of the Family Law Act.

In the Family Court there had been two divergent lines of authority, one of which upheld the confidentiality (see Centacare Central Queensland and Downing –v- G & K;Attorney General of the Commonwealth (intervener) 23 FLR 476.)of such counselling and another which allowed the “paramountcy’ principle to override it in certain circumstances. 

The applicability of that section to the exclusion of that material was considered in the Western Australian Supreme Court in the decision of Anglicare –v- D of C 26 FAMLR 218.  In that case the court was concerned about the applicability of Section 19(n) to the Child Welfare Act of 1947 and in particular in light of Section 30 of that Act which was not dissimilar in its terms to section 70(3) of the Children (Care and Protection) Act and section 93 of the Children and Young Persons (Care and Protection) Act of 1988.  The Court found that section 19(n) did not apply to proceedings for Care and Protection in the Children’s Court of Western Australia on the premise of section 30 appeared to allow for the expansion of the ordinary rules of evidence so as to render admissible oral statements, some of which would be otherwise inadmissible under the general rules.  In light of that fact, Her Honour held at pages 222 and 223 “there are good reasons why the Commonwealth would seek to limit the reach of the Federal Act into the jurisdiction of  the state court.  Such a reach would have constitutional implications.  I would be reluctant to interpret section 19 to extend its ambit into proceedings in the Children’s Court of Western Australia without clear and express words being used by Parliament to achieve that purpose.”

It is interesting to note that at page 226, notwithstanding the interpretation given to section 30, that the court held it did not evince an intention to oust the Common Law claim of privilege and could not therefore be used to make admissible the matters of legal professional privilege.

 E.  Professional Confidential Relationship Privilege – Section 126 to 126A

These grouping of privileges which at its conclusion in (126H) to protected sexual assault communication are privileges created by statute and not privileges known at Common Law.  In R –v- Young (1999) 46 NSWLR 681 a five Judge bench of the New South Wales Court of Criminal Appeal held that no Common Law principles such as public immunity privilege would be unlikely to be extended to cover or protect such privileges but for statute.

As a result of the limiting of the Evidence Act to the adducing of evidence and not as to the subpoenaeing of records, further amendments were passed by State Parliament both to the Evidence Act but more importantly to the Criminal Procedure Act of 1986 and in particular sections 147 to 159 thereof.

In light of the earlier observations made about section 70(3) of the old Act and section 93 of the new Act, it could well be argued that whilst these provisions might apply to the old Act they may be set aside for good reason and that unless the court finds to the contrary they do not apply to the new Act.

Section 126H clearly deals with “Civil Proceedings”.  Care proceedings are civil proceedings (see the dictionary to the Evidence Act of 1995 which defines civil proceedings as “a proceeding other than a criminal proceeding”.

Section 126H appears to allow the privilege to be only claimed on the following basis in civil proceedings:-

(a)  That there were concurrent criminal proceedings.

(b)  Substantially the same Acts are in issue as in a criminal proceeding.

(c)  A claim for privilege has been upheld under Part 7 of the Criminal Procedure Act of 1986.

Strangely the definition “Criminal Proceedings” for the purposes of the Criminal Procedure Act incorporate Apprehended Violence Orders whether involving children or not but not proceedings under either the old or new care proceedings.

Therefore as is frequently the case where there have not been criminal proceedings and where there has not been a claim upheld it would appear that the claim, even if the Evidence Act does apply to care proceedings, would not be sustainable.

It may well be arguable such communication is covered by the preceding provisions of section 126A to F inclusive and that the court could utilise those provisions in dealing with such a claim.  The contrary submission would be that being a creature of statute such privileges should be construed restrictively as far as they may impinge upon the court’s capacity to receive all evidence relating to or touching upon the welfare of a child the subject of the proceedings.

                  ----------------------------------------------------------------
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