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One of the most frequently cited principles of the United Nations Convention on the Rights of the Child is Article 12, which provides that a child shall be provided the opportunity to be heard in any judicial and administrative proceedings affecting him or her. Despite a quite widespread acceptance of this principle, it is perhaps easier to state than to apply. 

In family law proceedings for example, while there is often some emphasis on the importance of finding out the wishes of the child, children’s voices tend to be mediated through the voices of adults. That is, they are recorded and interpreted in the reports of professionals who are called upon to make assessments of the available options for post-separation parenting arrangements, or articulated by legal representatives within the framework of the lawyer’s responsibility to advocate for what he or she determines to be the child’s best interests. 

In child protection proceedings it may be especially difficult for the child’s voice to be heard, because the paramount concern has to be with the safety and wellbeing of the child, and ensuring that safety may well mean removing the child from the home and placing the child in substitute care. In child protection proceedings, concern to promote children’s safety rights tends to prevail over considerations about participation and autonomy in decision-making, for children in such cases cannot be expected to make informed choices when so much is unknown and foreign to their experience. The family home is at least known territory. Foster care, or other forms of placement outside the home are unknown and such decisions are conventionally understood to be for adults to make. 

It is in the light of this traditional focus on children’s best interests in child protection proceedings, that new child protection laws in New South Wales, Australia, may seem quite radical. In this jurisdiction, the Children and Young Persons (Care and Protection) Act 1998 has enacted a participation principle as one of its foundational principles. The obligations on government to ensure that participation are spelt out in great detail. This participation is not confined to care proceedings, but extends to all decisions made under the child protection legislation by social workers and others who exercise functions under the Act. From the point of first notification that a child is at risk through to the time that a child who has had to be removed from the home leaves care, the children’s participation principle operates to ensure that children are involved in the significant decisions that affect their lives. The principle, which is stated near the beginning of the Act, is given specific expression in numerous other ways in the body of the Act. One of its applications is that children over 10 are presumed to be competent to give instructions to the lawyer representing them, and the lawyer is under a legal duty to act upon those instructions. 

Radical it may be, but there are few aspects of the new legislation which have been so enthusiastically endorsed by child protection practitioners. While the response from lawyers who are appointed to represent children in care proceedings has perhaps been more mixed, the generally warm reception for this principle does perhaps reflect a new awareness of the importance of children’s participation which will have many beneficial effects for children in the care system. 

1.
The Participation Principle 

The participation principle is expressed in section 10 of the Act which is as follows:   

(1)

To ensure that a child or young person is able to participate in decisions made under or pursuant to this Act that have a significant impact on his or her life, the Director‑General is responsible for providing the child or young person with the following:



(a) 
adequate information, in a manner and language that he or she can understand, concerning the decisions to be made, the reasons for the Department's intervention, the ways in which the child or young person can participate in decision‑making and any relevant complaint mechanisms,



(b)
 the opportunity to express his or her views freely, according to his or her abilities,



(c) 
any assistance that is necessary for the child or young person to express those views,



(d) 
information as to how his or her views will be recorded and taken into      account,



(e) 
information about the outcome of any decision concerning the child or      young person and a full explanation of the reasons for the decision,



(f) 
an opportunity to respond to a decision made under this Act                             concerning the child or young person.


(2)
  In the application of this principle, due regard must be had to the age             and developmental capacity of the child or young person.


(3)
  Decisions that are likely to have a significant impact on the life of a               child or young person include, but are not limited to, the following:



 (a)  plans for emergency or ongoing care, including placement,



 (b)  
the development of care plans concerning the child or young person,



 (c)
  Children's Court applications concerning the child or young person,



 (d)
  reviews of care plans concerning the child or young person,



 (e)  
provision of counselling or treatment services,



 (f) 
contact with family or others connected with the child or young person.

2.  Background

This Act, together with a related Act, the Children and Young Persons Legislation (Repeal and Amendment) Act 1998, implemented the major recommendations of the Community Welfare Legislation Review. The Review’s report was completed in December 1997.
 The report followed from perhaps the largest process of consultation in the history of the Department of Community Services in New South Wales. The review took two and a half years. Over 350 submissions were received and public consultations occurred throughout the State. As well, working groups of various kinds were established to consider specific issues. 

The Children and Young Persons (Care and Protection) Act 1998 replaces the Children (Care and Protection) Act 1987. This previous Act was not insensitive to the issues of information to be provided to children.  However it adopted a formalistic approach to the involvement of children, based mainly on giving them information and requiring courts and others to take account of their wishes.  If a child was 10 years or older, he or she was entitled to receive information in writing at certain stages of a child protection process. Children were also represented by lawyers in court. However the mandate of the solicitor was to act in the best interests of the child, and not to receive instructions. 

The origins of the participation principle were in the participation of young people in the law reform process. An organisation for children and young people in care, then called SNYPIC (State Network of Young People in Care)
 was an active participant in the review process. Its leader was a member of the review working group which had primary responsibility for developing the reform proposals in detail. It also made a comprehensive submission to the Review, together with the Youth Justice Coalition.
 This submission was the result of an extensive consultation process funded by the Law Foundation of NSW. It involved a public forum and consultations around New South Wales in youth centres and other gathering places for young people. A community legal centre also provided assistance in reviewing the literature leading to the formulation of recommendations. The submission noted the findings of research on child welfare practice in the 1990s that young people were often excluded from making decisions about their lives.
 One of the main  recommendations from this submission was “that the Act provide mandatory guidelines for the participation of children and young people in decision-making”. Section 10 of the Act has its origins in that recommendation. 

3.
Giving effect to the principle
The participation principle is given specific effect in a number of different places in the Act. These may be categorised as follows:

· The right to initiate intervention

· The right to information

· The right to participate when decisions are made

· The right to have one’s wishes taken into account

a) The right to initiate intervention
The Act spells out that either a parent or a child or young person may seek assistance from the Department of Community Services, and if this occurs, the Department is under a legal obligation to respond.
 It must either provide whatever advice or material assistance is considered necessary, or take whatever other action the Department considers necessary, to safeguard or promote the safety, welfare and well‑being of the child or young person.

It may at first sight seem curious that there should be a legislative provision making it clear that a parent or child may seek assistance, and imposing upon the child protection authority a duty to respond. The reason for doing so is that before the new Act was introduced, the child protection system was driven by notifications of abuse and neglect. In many cases, parents and others were seeking help, but the act of asking for assistance often led to a label of abuse and neglect being applied as a gateway to services. In order to help change the culture of the Department from one which polices child abuse to one which supports children, young people and their families, it was considered necessary to specify requests for assistance as a gateway to help being provided without any need for labelling or categorising the situation in terms of abuse or neglect.

If parents could ask for such assistance, the obvious question was why children and young people should not also be able to request assistance and in so doing, initiate action which may lead to the provision of services to them or their families. 

A further area in which young people may participate is in parent-adolescent mediation. New South Wales, like Victoria and New Zealand, moved away from labelling young people in conflict with their parents as uncontrolled or in need of supervision, and focused instead on the issue of serious conflict as the rationale for state intervention. 

In the 1987 Act, irretrievable breakdown in the relationship between the child or young person and his or her parents was a reason for making a child a ward of the State. In the 1998 Act, this provision was replaced by one concerning the means of dealing with serious differences between parents and adolescents. The purpose of state intervention is not to get a care order transferring parental responsibility to the State, but rather to mediate the conflict and to devise an alternative parenting plan if those differences cannot be resolved. The child or young person may initiate the request for mediation and may also initiate the court action for approval of an alternative parenting plan.

b) The right to information
The second requirement of the participation principle is that the child or young person must be given “adequate information, in a manner and language that he or she can understand, concerning the decisions to be made, the reasons for the Department's intervention, the ways in which the child or young person can participate in decision‑making and any relevant complaint mechanisms”.

This has a general application to any intervention by the Department. This is a significant problem in a multicultural society such as Australia, where many families will not speak English as their first language and may not speak English well at all.

The requirement to give information is reinforced at various other points in the Act. These make explicit certain informational requirements without detracting from the general principle. 

(i) On removal
When children and young people are removed from their parents on an emergency basis, the Act requires that the parents, and any child ten years or older, shall be given certain information. This includes information about how an application can be made for the discharge of the child or young person from the care and protection of the child protection authority and the procedures for making such an application.
 They must also be given information about the reasons for the removal and about what is likely to happen in relation to the care and protection of the child or young person as a consequence of his or her being removed.
 There is explicit reference again to language. Section 234 (4) provides that:

 “In giving such notice to a child or young person, the person must do so in language and in a manner the child or young person can understand having regard to his or her development and the circumstances.”

An earlier form of the notice requirement was first introduced in the Children (Care and Protection) Act 1987
 and while it then took quite a formalistic approach to the kind of information which should be given to children, and specified a somewhat arbitrary age limit, it was considered that there was no harm done in maintaining a practice of giving information to children ten years and over which was already well-established. 

(ii) About complaints procedures
Children and young people who come into the care system need also to be told about complaints procedures. In 1993, legislation was passed to establish a Community Services Commission with a jurisdiction to act as an ombudsman for the community services sector, of which out-of-home care is a significant part (Community Services (Complaints, Reviews and Monitoring) Act 1993). The Act requires organisations to have their own complaints procedures in place, and the Community Services Commission need only play a role if those complaints processes have failed to resolve the matter in a satisfactory way. 

Providing children and young people with information about how to make a complaint is, of course, not sufficient. They need to be given ways of doing so. The Community Services (Complaints, Appeals and Monitoring) Act 1993 provides for community visitors to go to residential facilities for children, and the Commission is also empowered to conduct a review of any child or young person in care if it considers it necessary to do so. 

All out-of-home care placements other than with relatives are required to be supervised by a “designated agency” – either staff of the child protection authority, the Department of Community Services, or charitable non-government agencies which are funded to provide placements for children and young people in out-of-home care. If there are problems in a foster home, then the supervision of the placement by staff of the designated agency provides a means through which a child may be able to give voice to his or her concerns.

iii) About a foster care placement
Section 145 of the Act provides that “a child or young person is to be given information concerning the proposed authorised carer by the designated agency responsible for the placement before being placed with the authorised carer”. While this is obviously just good social work practice, the younger the child, the more likely it is that decisions will be made without really talking to the child about the placement and laying the groundwork for the child to come to understand why a particular decision is being taken or a particular placement proposed. 

c) The right to participate when decisions are made
Information is of course not sufficient. There must also be means of ensuring that children’s voices are heard in decisions which most affect them. The participation principle is explicit about this, without laying down rigid rules or procedures. Critically, it specifies the points at which that participation is most important. These include:

(i) Decisions about the kind of placement to be sought
Section 10 spells out the circumstances when children’s participation is most important. This includes issues of placement following emergency removal, where an important choice is whether to place the child with relatives who may be available to care for the child, or outside of the extended family. Children’s perceptions of the benefits (or otherwise) of placement with relatives are clearly an important factor in weighing up the merits of such a placement. 

The Aboriginal Child Placement Principle

 A particular issue concerning placement arises with children who have been identified as aboriginal. The Aboriginal Child Placement Principle, which has been established for many years, seeks to ensure that an aboriginal child will be placed with an aboriginal family unless there is no such carer available. Australia has had a sorry history of removing indigenous children from their parents with the objective of promoting their assimilation into white society. This has led to what became known as the “stolen generations”.

For most of the first half of the twentieth century, and right up to the 1960s, policy towards Aboriginals proceeded on the basis that Aboriginal children of mixed descent (or half-castes as they were called at the time) were better off being assimilated into white Australian society, than to grow up being cared for on Aboriginal reserves by their Aboriginal families. This view translated in many areas, into a brutal policy. The method chosen to promote the assimilation of mixed descent children was to remove these children forcibly from their families and to rear them in children’s homes away from their communities, often in ignorance of their indigenous heritage and culture. When they were old enough to work they were then sent to work for non-indigenous people. These separations were not originally justified on the basis that the children were being abused or neglected or otherwise were inadequately cared for. Skin colour was the main issue. The lighter the skin colour, the more likely it was that a child would be forcibly removed. By the 1940s, removals of Aboriginal children occurred under general child welfare laws which typically required proof that a child was neglected or uncontrollable. As the Human Rights and Equal Opportunity Commission noted in its landmark report on the ‘stolen children’, the grounds for removal of children from parents “were applied by courts much more readily to indigenous children than non-indigenous children as the definitions and interpretations of those terms assumed a non-indigenous model of child-rearing and regarded poverty as synonymous with neglect.”

The Aboriginal Child Placement Principle, which has been legislated in some form since 1987, is one policy strategy for seeking to ensure that Aboriginal children who cannot be cared for by their parents remain a part of the Aboriginal community. It creates a hierarchy of placement in which the first placement choice is the extended family of the child or young person. If no carer is available, or placement with a member of the extended family is not considered to be in the child’s best interests, then placement is sought within the Aboriginal community to which the child or young person belongs. Failing that, the child or young person should be placed with people from another Aboriginal community.  Other measures in the Act endeavour to ensure the early identification of Aboriginal children who are taken into care.

This principle, while an essential feature of the Act, also raises some quandaries where a child does not identify as an Aboriginal child. To be Aboriginal, it is normally necessary not only to be of Aboriginal descent, but also to identify as an Aboriginal. However, because of the loss of identification with the Aboriginal community resulting from the period of forced assimilation, there are some Aboriginals who do not identify as such. Consequently, the Act provides that the Children’s Court may declare a child to be Aboriginal if satisfied that he or she is of Aboriginal descent.  

The problem may arise that a parent identifies as Aboriginal but a mature child does not want to identify as Aboriginal; or that a child is identified as of Aboriginal descent but the parent or parents do not themselves identify as Aboriginal. In such a case, should the Aboriginal Child Placement Principle apply? This issue was dealt with by requiring consideration of the wishes of the child or young person. Section 13(2) of the Act states:

“In determining where a child or young person is to be placed, account is to be taken of whether the child or young person identifies as an Aboriginal or Torres Strait Islander and the expressed wishes of the child or young person.”

This in turn directs attention back to consideration of the best interests of the child or young person. While the Act presumes placement in accordance with the hierarchy of aboriginal placement options is in the best interests of the child or young person, consideration of the child or young person’s views in such a case could lead to placement outside the Aboriginal community. 

Care Plans
The participation principle also requires consultation with a child or young person who is mature enough to do so, in formulating a care plan. Before final orders are made in a case, the Department of Community Services is required to put forward a care plan if the child is to be placed in out-of-home care.
 This needs to include proposals for the allocation of parental responsibility between the Minister and the parents or other person for the duration of the order; the kind of placement which will be sought for the child or young person; the arrangements which should be made concerning contact; the designated agency to supervise the alternative care placement and any services which ought to be provided to the child or young person. The Director-General is required to endeavour to seek agreement with the parents before finalising this plan, so the intention is that the plan should as far as possible be a negotiated one, not an imposed one.

(ii) In legal proceedings
The role of the children’s lawyer

The Act provides that lawyers acting for children 10 years or older shall act on their instructions unless the Court can be persuaded that the child is not capable of giving instructions. Section 99 of the Act provides that a legal representative many be appointed whose functions include the following:



(a) 
ensuring that the views of the child or young person are placed before the        Children's Court, and



(b)
 ensuring that all relevant evidence is adduced and, where necessary, tested,       and



(c) 
acting on the instructions of the child or young person or, if the child or           young person is incapable of giving instructions:




       (i)   acting as a separate representative for the child or young person,
 or




(ii)
acting on the instructions of the guardian ad litem.

The section goes  on to state that there is a rebuttable presumption that a child who is not less than 10 years of age is capable of giving proper instructions to his or her legal representative. This presumption is not rebutted only because a child or young person has a disability.
 The Court may decide that a child over 10 is not competent to give instructions (in which case the lawyer acts as a separate representative) or conversely may accept an application from the children’s lawyer that a child under 10 is capable of giving instructions. 

This change in the role of the children’s lawyer has met with some resistance among legal practitioners (although others have been strongly in favour of the change). The debate on whether lawyers should act on the instructions of older children or in what they perceive to be their best interests is an old debate, and one which has been extensively canvassed in the private law sphere of disputes about custody and access (or residence and contact, in British and Australian terminology). However, the differences in the two areas of law should be noted. In a parenting dispute, sometimes a separate representative is needed because the Court may not be able to rely on the parents or other adult applicants to bring forward all the evidence which is necessary to promote the best interests of the child. The children’s representative then acts as an amicus curiae to the Court. 

It is not obvious that this should be the role of the children’s lawyer in the care jurisdiction. Here the role of the child protection authority is to promote the best interests of the child. That is the reason for the application. The situation is not the same as in a parenting dispute when both parties to the application may have lost sight of the child’s best interest or there is a need for an independent advocate to request the assessments or to marshal the other evidence needed to gain a proper picture of the child’s circumstances. The child protection authority should be doing that. It may not always do it well, and it may be mistaken in its judgments. For that reason, among others, the independent scrutiny of the Court is needed. 

However, it is not clear that lawyers by their training are best placed to make judgments about the child’s interests which may differ from those of the child protection authority. With poor legal aid funding, a children’s lawyer may have had little time to familiarise himself or herself with the circumstances of the case before presuming to make decisions about where the best interests of the child lie. 

A logical system of legal representation in the care jurisdiction is either that the children’s lawyer acts on the instructions of the child or young person or on the instructions of a suitably qualified guardian ad litem, as in Britain. To have lawyers, whose professional training does not normally include child development, making unaided judgments about children’s interests on limited information, perhaps in contradiction to those who do have such professional training and experience, is somewhat problematic. It is of course sometimes problematic also to rely on children’s instructions. However, there are ways of shaping those instructions and in acting upon them in court, which can ensure that some of the difficulties inherent in doing so, can be overcome.

Preliminary conferences and alternative dispute resolution

The participation principle is also given effect in methods of dispute resolution before a case reaches the stage of a hearing. An important step in care proceedings is the preliminary conference. This is meant to occur (subject to exceptions) at a relatively early stage in proceedings once lawyers have been appointed and there is sufficient clarity about the issues in the case. The preliminary conference is chaired by a Children’s Registrar. 

The purpose of a preliminary conference is:

(a)
to identify areas of agreement between the parties, and

(b)
to identify issues in dispute between the parties, and

(c)
to determine the best way of resolving any issues in dispute, including by referring the application to independent alternative dispute resolution, and

(d)
if it is not appropriate to refer the application to independent alternative dispute resolution, to set a timetable for the hearing of the application by the Children's Court, and

(e)
to formulate any interim orders that may be made by consent.

In the first few months of the operation of the Act, a practice quickly developed for some children’s registrars to encourage the participation of children and young people in the preliminary conference. Children and young people are also involved in ADR procedures. Family Group Conferences have been trialled by one non-government agency
  and it is their practice to try to involve children over 10 in some way in the conference, in a way which is sensitive to their needs and wishes. 

d) The right to have one’s wishes taken into account
At various points, the wishes of the child or young person must be taken account of and may be decisive. For example, s. 53(4) provides that if a child or young person is of sufficient understanding to make an informed decision, the child or young person may refuse to submit to a physical, psychological, psychiatric or other medical examination or an assessment.

The child’s wishes also need to be taken into account in varying or rescinding  a care order,
 in deciding what information to give to a prospective foster carer,
 and in various other situations.

Mandatory reporting and young people’s confidences

A particularly difficult issue is whether and how to take account of a young person’s wish that a child protection notification not be made when he or she has disclosed abuse. Mandatory reporting has existed in New South Wales since 1987.  Although there is some debate around the world about the efficacy and merits of mandatory reporting, the overwhelming view in New South Wales was that it had had beneficial effects of protection of children.

However there are some real dilemmas if a child or young person discloses abuse to a mandatory reporter in confidence and in a situation where he or she says that she doesn't want anybody else to be told.  This is not an uncommon situation for professionals to be placed in.  Whether or not there was mandatory reporting it would provide an ethical dilemma for professionals in knowing how best to protect the child while maintaining his or her confidence in the process.

We dealt with this dilemma in legislation by maintaining the requirement of mandatory reporting for the group of professionals identified in the Act, that we required to staff to take account of any expressed wish of the child the young person in responding to the notification.  The reason we decided in favour of requiring a report even where a child or  young person has spoken in confidence, is that there may be other children and at risk as well as the child or young person making the report.  For example younger siblings may be at risk or in the case of extra-familial abuse, other children with whom the perpetrator has contact.

Because of this, the Act states:

“In determining how to make investigations and assessment in accordance with section 30 in the case of a young person, the Director‑General must have regard to any known wish expressed by the young person that he or she did not want a report to be made, taking into account the age of the young person and the extent to which the young person, and other children and young persons, appear to be at risk of harm.”

(e) Affirming Children’s Rights

A final way in which the participation principle is given expression in the Act is in the recognition of children’s rights. Section 9 of the Act, which articulates general principles for the Act, is taken largely from the UN Convention on the Rights of the Child. There is also provision for a Charter of Rights for children and young people in out-of-home care. This is to be drawn up within 12 months of the proclamation of the relevant chapter of the Act.

For political reasons, the Review did not recommend the enactment of such a Charter in the Act. Opposition to the idea of children’s rights in certain influential quarters was sufficiently strong to make it unwise to press for such a statutory enactment. Nonetheless, the Review spelt out what a Charter might look like. The rights included that children and young people in substitute care:

· are treated equally and fairly and as an individual and free from discrimination

· have reasonable privacy and possession of their personal belongings;

· participate in accordance with the principles relating to participation contained in the Act

· are given reasons for decisions made which affect them, including reasons why their views and wishes were not followed;

· have reasonable privacy during discussions with family, friends, advocates or other officials concerned with the child or young person;

· have access to information which is recorded about the child or young person while in care and receive support while going through this information;

· are informed of their rights under this Act and the procedures available for pursing these rights.

4. Implementation 

Much of the Act was proclaimed for the first time on Dec. 18th 2000. Other parts have come in since, and the remainder of the Act remains to be proclaimed. It is expected that all of the Act will be in effect by the middle of 2002. 

It is thus too early to assess the impact of the participation principle. Nonetheless, an encouraging sign is that children and young people were involved in planning for implementation. Create Foundation, the new name for the organisation of children and young people in care, was commissioned to consult with young people on the implementation of the Act and to make recommendations for implementation. It did so in a detailed report. Young people were also involved in the major conferences which preceded the implementation of the Act.

The enthusiastic support for the participation principle is the best guarantee of its success. Indeed, the practice of involving young people in decision-making may have beneficial effects in convincing people of its value. There is a long way to go, but a significant start has been made.
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