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1.  A MESSAGE FROM THE SENIOR CHILDREN’S MAGISTRATE

The existence of Case Law News is just one example of the innovation and hard work which have been the hallmarks of 2001 for the Children’s Court.  This first year of the new Care legislation has seen tremendous change to the way we have all worked towards providing protection for the most vulnerable in our community.

I would like to thank everyone involved in cases before the Children’s Court for their dedication, skill and compassion, and wish you all a wonderful Christmas and a peaceful New Year.

Best wishes,

Roger Dive

Senior Children’s Magistrate

Deputy Chief Magistrate

3. CHILDREN’S COURT DECISIONS
IN THE CHILDREN’S COURT

OF NEW SOUTH WALES

AT ST. JAMES.

MITCHELL CM

20 NOVEMBER 2001

In the matters of  I P [born 1991]

                              LP [born 1995]

                              RP [born 1992] and

                              BP [born 1999]

                                                REASONS FOR JUDGMENT.

On 19th  November, 2001, a care application pursuant to section 61of the Children and Young Persons [Care and Protection] Act was presented to this court on behalf of ID, a casework manager of the Department of Community Services seeking a final and, more immediately, an interim care order in relation to the four children.   In terms of interim relief, the application sought an order that IP, LP, RP and BP be placed under the parental responsibility of the Minister and leave was sought for both “a psychological assessment of the family in relation to the mother’s parenting capacity…” and “a drug and alcohol assessment in relation to the mother.”   The children’s mother opposed the making of any orders.   

When the matter came before me on an urgent basis, Mr. McLachlan appeared for the departmental applicant and Mr. Braine appeared in the interests of the children.   The children’s mother, appeared and Mr. Tyler of the Legal Aid Commission, who was acting as the court duty solicitor on that day, appeared for and with her.   I understood that, in the circumstances of the matter coming before the court as a matter of urgency, neither Mr. McLachlan nor Mr. Braine had been given an opportunity to take any but the most basic instructions and Mr. Braine told me that he had not met or spoken to any of the children although he noted that IP is now over the age of ten years.

The application was supported by the affidavit of PC, a child protection caseworker, who is  employed at the Department’s “Helpline” at Parramatta.   Mr. C did not come to court so that, had anybody wished to address some questions to him, cross-examine him and test his evidence, they would have been disappointed.   Instead, Mr. McLachlan was accompanied by a lady who was not introduced but whom I discovered to be another departmental officer, Ms. B.   Neither the applicant, ID, nor Ms. B provided any evidence at all.

Mr. C’s affidavit was inadequate.   In paragraph 3 it noted that there had been “a long history with reports on the children dating back to 1997.”   No clue was given as to who had prepared those reports, whether they dealt with all the children or merely some of them, where those reports might be inspected, how many and how frequently reports had been prepared, whether any or all of the allegations had ever been tested or whether any or all of the contents of the reports are true.  

Paragraph 3 then goes on to record that “the main issues in the reports have been the mother’s alcohol abuse, the domestic violence in the home and physical abuse and inappropriate supervision.”   These are serious matters if the reports of them are true but merely because somebody has made allegations in an untested report proves nothing and perhaps the fact that the “history” has been so lengthy and so little action has been taken in the past indicates that the reports are not all reliable.   The fact of a supervision order having been made in January, 2001 might indicate that the allegations available at that time were less than grave.   Because the deponent was not available at court, there was no opportunity to look into the matter.

In paragraph 4(a) of the affidavit, Mr. C reported that police had visited the mother’s home on 16th November, 2001 to find her “intoxicated and unable to provide adequate care and supervision for the children.”    No detail is provided in the affidavit which would allow the court to come to a similar conclusion and there is no explanation as to the factors which allowed police to form their conclusion.   It is quite clear from the tone of the document that neither Mr. C nor the departmental applicant has any first-hand knowledge of the mother’s state at the time of the visit by police or any knowledge of what police actually saw and heard.   On the other hand, Mr. Tyler informed me from the bar table that the mother denies the allegation that she was drunk on 16th  November, 2001 and is keen to present some documentary evidence of her sobriety.

Paragraph 4(a) goes on to allege that “the mother’s de facto was also intoxicated and had assaulted LP” and “ …had left the three older children at the home unsupervised for several hours whilst they were at the Hotel drinking.”   It is not clear from the tone of the affidavit whether these are matters within  Mr. C’s own knowledge or whether he is merely repeating what a police officer told him.   If the latter, it is not clear whether they were matters within that police officer’s knowledge or how he or she formed that opinion.   It is not clear what is meant by “assaulted” and, since no details are provided [even if they are known to the deponent], the court has no opportunity to judge for itself whether or not there was any assault and, if so, what was its nature and gravity.

Notwithstanding the terms of section 93 of the Act which provides that proceedings before the Children’s Court are to be conducted with as little legal formality and technicality and form as the circumstances of the case permit and that the Children’s Court is not bound by the rules of evidence, it is not appropriate that the Department should approach the Children’s Court with such inadequate and defective material.    The material contained in Mr. C’s affidavit is often vague and sometimes impossible clearly to understand.   Much could not be tested because the author of the affidavit did not appear and yet the various allegations contained in the affidavit are extremely significant, and damaging to the mother’s case if true. To have relied on Mr. C’s affidavit in the prevailing circumstances would have amounted almost to a denial of natural justice.   

In addition to natural justice consideration, so important if the Children’s Court is to be accorded the degree of acceptance and cooperation among families which its work demands, it is important that cases dealing with the care and protection of children and young persons should proceed on a firm factual footing.   Perhaps the fastest way to make mistakes with the lives of the young people who are the court’s chief concern and with their parents and those who love them is to proceed on rumour, innuendo, gossip and half truth.   To the extent that applications are based on material like Mr. C’s affidavit, there is a risk of that happening and, because in children’s cases, the stakes are often high and the need for swift and decisive action is often present, there is a very real duty on the Department to ensure that only proper and reliable material is placed before the court and is placed before it in circumstances where it might be tested.   The way to do that, it seems to me, is to comply as closely as practical with the well accepted rules of evidence which, after all, are designed to elicit truth and exclude mistake and I think the court is likely to insist on no less.   In particular, those who prepare affidavits to be filed on the Department’s behalf should take care to make clear and reasonably detailed allegations of fact rather than mere allegations of someone else’s belief or, indeed, of the deponent’s belief.   They should not be content with merely reciting the often flawed and uncertain and sometimes inaccurate contents of departmental files and reports and they should ensure that the author of a particular affidavit, being a person with first hand knowledge of the allegations in the affidavit, is available for cross-examination on its contents.

The four children had been taken into care on 17th November, 2001 by police and the Director-General had already assumed care responsibility and, since that time, the  children had been placed with departmental foster carers.   The children’s fathers were not in touch with them and the mother was prepared to give an undertaking to the court not to interfere with their placements until 4pm  on 20th November, 2001, on that basis I adjourned the matter to this morning to allow the Department to reconsider its application and evidence and to allow Mr. Braine an opportunity to speak to IP.   

On the morning of Tuesday, 20th November, 2001, when the matter once more came before the Court, Ms. Howard appeared for the departmental applicant, Mr. Tyler appeared for and with the children’s mother, Ms. Renshall appeared for the three younger children and Mr. Braine appeared for the child IP.   At that stage, Ms. Howard sought leave to amend the application in order to seek, instead of an interim care order, a emergency care and protection order pursuant to section 46.     In fact, though, she handed up a fresh application, this time seeking an emergency care and protection order under section 45 she informed me that the Department still relies on Mr. C’s affidavit and she was unable to explain his absence from court and unavailability for cross-examination.     

I think that the decision to seek an emergency care and protection order instead of an interim care order is wise.   In the first place, it seems to me that the intention of Parliament was that, in the ordinary course, interim care orders were to be sought only where the case for a final order is all but made out to at least a prima facie level.    Only with leave, which should not be presumed, may the applicant rely on an affidavit in support of a final care order other than the affidavit which is  relied upon to ground the interim application.   According to section 63, the alternatives to a care order must have been considered before the commencement of the proceedings and the court must be provided with details as to the support and assistance already provided for the safety, welfare and well-being of the subject child or young person.   Mr. C’s affidavit barely touches on those matters.   In general, the facts relied upon to ground a final care order should be before the court when the interim order is sought.    Section 69 authorises the making of an interim care order after a care application is made setting out, in accordance with section 61(3), the particular order sought and the grounds on which it is sought  and not merely as a device to hold the ring while inquiries are made and until a decision can be taken as to whether a final care order should be sought and, if so, what particular kind of care order.

Having found that Mr. C’s affidavit is an inadequate basis for a care order, whether final or interim, and noting that section 66(2) had not been complied with so that there is no proper basis for withdrawal, I concluded this morning  that  the care application of 19th November, 2001 should be dismissed.

As to the fresh application filed on 20th November, 2001 seeking an emergency care and protection order, I found myself  unable to be satisfied, on the affidavit  presented to me, that the children are or any of them is at risk of serious harm.    It was suggested, in arguendo, that I should err on the side of caution by making an emergency care and protection order, even if for only twenty four or forty eight hours or should otherwise adjourn the proceedings to enable the Department to gather adequate evidence.   Leaving aside whether there is power to adjourn such proceedings or to make an order affecting the children during such adjournment, I think it is not the proper course for the court to make orders affecting the rights of children and/or their families except on some evidence.   In section 46, Parliament requires that I be satisfied before an order is made.   On the affidavit presented to me, I could  not be satisfied of a risk of serious harm and I formed the view that, like its predecessor, the emergency application of 20th November, 2001 should be dismissed.   I stood the matter over to 2.30 this afternoon so that written reasons could be prepared.

When the court reassembled a little after 2.30pm, Ms. Howard told me that Mr. C was now in the court and available to give evidence and be cross-examined and, further, that a medical certificate had been procured by the Department and could be handed up.   I did not see the medical certificate but I gave Ms. Howard leave to reopen so that Mr. C might give evidence.   It quickly became clear that he had little if any first hand-knowledge of the matters raised in his affidavit and it was very unlikely that he could have gone far in making good the defects in his affidavit.

At any event, before I could hear his evidence and before he could be cross-examined, ms. Howard and Mr. Tyler managed to settle the matter on the basis that the applications would be withdrawn and the mother would enter into a temporary care arrangement.   Appropriately, Ms. Renshall, who by this time appeared for all four children, had nothing to say contrary to that proposal but I have real doubts and reservations as to the freedom with which the mother approached the matter.   She is entering into a temporary care arrangement in circumstances where she may think that the Department was about to procure the orders which it sought and to remove the children from her care but such is not the reality.   Had the matter proceeded, the Department’s applications would almost certainly have been dismissed.   But I take into account that the mother was legally represented and even though I wonder how free she was to make an informed choice in the matter, I should not stand in the way of the agreement.

In those circumstances and having heard from Ms. Howard as to the matters raised in section 66, I grant leave to the Department to withdraw both applications.
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