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PREFACE

This is the second of two studies which have been conducted by the
Bureau on the court response to cases of alleged child sexual
assault. It had originally been designed to form part of an analysis
of the court process for child sexual assault cases before and after
the passage of the Crimes (Child Assault) Amendment Act, the Oaths
(Children) Amendment Act and the Evidence (Children) Amendment Act.
These amendments, all proclaimed in 1985, were designed to facilitate
the prosecution of child sexual assault offenders, while reducing the
truama faced by children who are called to court to give evidence.

The passage of cases through the courts has not occurred at a rate
which would have allowed early conclusion of the study. As a result
it has been decided to publish the results of cases analysed in the
period leading up to the legislative changes.  These results, while
obviously not allowing any basis for evaluating the effects of the
evidentiary changes which were the original focus of the study, do
provide quite valuable data on other aspects of the passage of child
sexual assault cases through the court system. For this reason,
alone, publication of the results is warranted.

The results confirm earlier research in showing the high conviction
rate in cases of child sexual assault. Nearly 80 of cases involve a
guilty plea, either at the committal stage of proceedings or at some
point prior to trial. Defendents are aguitted of only about 131 of
the charges laid against them. Moreover, in the vast majority of
cases, defendants are convicted of the original charges laid. This
is in marked contrast to the situation for cases involving the
alleged sexual assault of adults, where a much higher proportion of
cases involve some reduction in the seriousness of charges laid as
the cases progress through the court process.

Of course, the number of child sexual assault cases reaching the
courts each year represents only a small fraction of the number of
reported instances of child jsexual assault. It represents, perhaps,
an even smaller component of the number of actual incidents of child
sexual assault. The publicity given to the problem has increased
both the rate of child sexual assault notification and the rate of
prosecution for it but the difference between the two rates remains
puzzlingly high. What needs to be examined now are the reasons lying
behind this difference. This will be the focus of the final Bureau
research study in this series.

Dr. Don Weatherburn
DIRECTOR.
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MAIN FINDINGS

* Most children appearing in court to give evidence of allegad
sexual assault are under the age of thirteen.

* The majority of defendants are single, divorced or permanently
separated at the time of the alleged offence but are related to
their alleged victims.

* Physical injury to the victim is recorded in only 6.2 of cases.

* The vast majority of cases studied involved no reduction in the
severity of the charge from committal through to trial, however
in 14 of the 21 cases where there was a reduction in charge
severity there was also a change of plea by the defendant.

This suggests that some form of charge bargaining may be
occurring.

* Fifty-eight percent of cases involve & plea of guilty at the
stage of committal. Of those cases committed for trial a
further 501 change their plea to guilty before trial. Over 901
of defended charges result in a conviction.

* The majority of defendants convicted are given non-custodial
penaltiés. Where custodial penalties are imposed, however, the
median custodial sentence is over four years in length.

* It took, on average, 17 weeks for a case to progress from
complaint to committal hearing, 19 weeks from committal hearing
to sentence (where there was a plea of guilty) and 50 weeks from
committal to trisl (wher? there was a plea of not guilty).

* In 41 of trials the complainant was called to give evidence.
About half of the time this evidence was given in open court.
In the remaining cases the evidence was given in camera.
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1. INTRODUCTION

The N.S5.W. Bureau of Crime Statistics and Research published its
first atudy on child sexual assault in 1987. The study was an
axamination of all indictablae cases of ssxual aasault againat parsons
aged under 18 finalisad in the New South Walea District and Suprame
Courts in 1982, and was designed to investigate the way in which
these cases are dealt with in the criminal justice system. Primarily
the research project was concernad with determining what proportion
of child sexual assault cases which enter the criminal justice system
proceed to conviction and sentencs; what factors affect the passage
of cases through the various stages of the system; and finally what
major features of the way in which cases ara dealt with affaect the
defendant and complainant. The findings of the study are detailed in
the publication: Cashmore J., and Horsky M. (1987), Child Sexual
Agsault: The Court Response. N.S5.W. Bureau -of Crime Statistics and
Research, Attorney General's Department, Sydney.

In November 1985, a comprehansive packaga of legislative reforms
designed to "reduce the incidence of child sexual assault in our
society and to give every possible assistance to the victims of child
sexual assault” was introduced to Parliament (Hansard 12 November
1985, p. 9,323). Basaed on recommendationas of the N.S.W. Child Sexual
Assault Task Force, raforms to the pre-existing legislation
concerning sexual offences against children and the appearance of
children as witnesses in court were contained in the Crimes Caths
{Child Assault) Amendment Act, the (Children) Amendment Act and the
'Evidence (Children) Amendment Act. These Acts were assented to in
November 1985. The Pre-Trial Diversion of Offenders Act designed to
provide treatment for selected offenders and to encourage child
victims to disclose sexual offences committed by family members is to
be assented to once the programme is at the point of implementation.

With the introduction of thias package of legislative reform, the
Bureau of Crime Statistics and Research was requested to monitor and
evaluate the effects of the amendments. To date, however, the
implementation of an effective monitoring program has been hampered
by current court delays in the District and Supreme Courts of N.S.W.
As stated in a publication of the Attorney General's Department, in
September 1987,

“There [were] 3,700 cases outstanding in the District
Courts statewide criminal jurisdiction... the average
time throughout the state... between committal and
trial in the District court {was] six to eight months
for matters involving persons in custody and to 12 to
18 months for persons on bail.”

(NSW Attorney General’s Department October 1987, p. 2)

The Bureau's research proposal for monitoring the legislative
amendments was based on child sexual assault cases committed for
trial or sentence in 1987 as compared with 1984.




Data was to be collacted on a broad range of variablaes including
final cutcome. Data collection for the resaarch projact began in
Januvary 1987 with information on cases committad in that same year
being coded on to a data collaction sheat. In August 1987 it became
apparent that, in the facs of current court delay, substantial tima
will have lapsed bafore charges laid undar the new lagilslation
proceed from committal to final court outcome.

For this reason, the Bureau’'s monitoring project cannot be completed
until a suitable numbar of cases are completed and available for
study. RAs an interim measure it was decided that a report should be
produced on the data collected on cases for which thare was a

committal hearing in 1984,

1.1. The criminal law relating to child saxual assault matters
committed in 1984

The prosecution process for child sexual assault matters is detailed
in the report Child Sexual Aasault: The Court Response (Cashmore and
Horsky 1987:4) and for this reason is not raproducad here. As
indicated in that report, a case of child sexual agsault may be dealt
with as both a welfare matter and as a criminal matter. This report
concerns only those cases dealt within the criminal justice system.

Sexual offences against children may be prosecuted under a number of
sections of the Crimas Act varying acébrding to the relationship
between the complainant and suspect, the age of the victim and the
nature of the offence. The following is a degcription of the
provisions of the Crimes Act which apply to child sexual assault
matters for which there was a committal hearing in 1984.

1.1.1 Sexual assault offences

In 1981 the Crimes Act was amended by the Crimes (Sexual Assault)
Amendment Act resulting in the abolition of the common law offences
of rape and attempted raﬁe and the offence of indecent assault.

These offences were effectively replaced by four categories of sexual
assault (sections 61B, 61C, 61D and 61E) and corresponding categories
of attempted sexual assault (under 61F}. The aim of the 1981
amendments was to “shift the emphasis from the sexual aspect of the
old offence of rape to the violence associated with the assault’
(Cashmore and Horsky, 1987:6). The legislation extanded the
definition of sexual intercourse to include penetration of the vagina
or anus by any part of another person or a foreign object. The
definition also includes fellatic and cunnilingus. The four
categories of sexual assault may be described asa:
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(a) Category 1 (section 61B): maliciously inflict grievouas bodily
harm with intent to have saxual
intercourse;

(b} Category 2 (section 61C): maliciously inflict actual bodily
harm with intent to have aexual
intercourse;

(c) Category 3 (section 61D): sexual intercourse without consent;

(d) Category 4 (section 61E): indecent assault and act of
indecency.

The structure of these offences was based on a graduation of offance
seriousness with distinct ranges of penalties. Categories 3 and 4
included provisions for offences committed against persons under the
age of 16. Consequently a person who is convicted on either of these
offences where the victim is under 16 faces a maximum penalty greater
than that which may be imposed on a person aimilarly convicted where
the victim is aged 16 or over.

1.1.2 carmal knowledge offences

The second set of provisions under the Crimes Act for sexual offences
against children relate to carnal knowledge and include :

{(a) Carnal knowledge of a girl under 10 (section 67) and attempt
(section 68).

(b) Carnal knowledge of a girl 10 and under 16 (section 71) and
attempt or assault with intent to carnally know girl 10 and
under 16 (section 72).

(¢} Attempt or actually have carnal knowledge of imbecile or idiot
(section 72A}.

{d) Carnal knowledge of female under 17 by teacher, father or
stepfather (section 73) and attempts (section 74).
{
(e) Carnal knowledge of a female 16 or over by grandfather, father,
brother or son (section 78A) and attempts (section 78B).

Consent is no defence in cases of carnal knowledge except where the
girl was over the age of fourteen at the time of the alleged offence
and where the accused had reason to believe the girl was of or over
the age of 16. 3imilarly, in offences involving incest (sectiona 78A
and 78B} consent is also no defence. Consanguinity in incest cases
is the essential issue: "a sufficient defence... [i8] that the person
charged did not know that the person with whom the offence isg alleged
to have been committed was related to him or her as alleged”.
Proceedings under sections 78A and 78B could not be initiated without
the consent of the Attorney General.




1.1.3 Homosexual offences

The third set of provisions which relate to sexval offences against
children are those involving homosexual intercourse. On the 3lat May
1984, intercourse betwsen congsnting malas above the age of 18 was
decriminalised with the introduction of the Crimes (Amandment) Act.
Prior to the commencement of this Act, homosexual offences committed
against males under the age of 18 could be prosecuted under sections
79-81. Theae offences included buggery and attempt to commnit buggery
{section 79 and section 80) and indecent assault on male {section
81). With the decriminalisation of homosexuality, sections 79 and 80
were amended to refer only to bestiality and saction 81 was
abolished. A new range of homosexual offences against males under
18, complementing the offances of carnal knowledgs of girls, replaced
the pre-existing provisions. The amending legislation defined

“homosexual intercourse’ as the "sexual connaction occasioned by the

penetration of the anus of any male person by the penis of any parson
[and] sexual connection occasionad by the introduction of any part of —

the penis of a person into the mouth of another male person”. The
range of naw offaencas can ba summariged as follows:

(b} Homosexual intercourse with a male 10 and under 18 (amection 78K}
and attempt or assault with intent to have same (section 78L}.

(a) Homosexual intercourse with a male under 10 (section 78H) and
attempt or assault with intent to have same (gsaction 78I). -
(c) Attempt or actually have homosexual intercourse with a male
person who is an idiot or imbecile {secticn 78M). -
(d) Homosexual intercourse with a male 10 and under 18 by male
teacher, step-father, father (section 78N) and attempt or
assault with intent to have same (gaction 780).

(e} Commit an act of indecency on male under 18 (section 78Q).

As in cases of carnal knowledge and incest, the consent of the
complainant is no defence in the above offences involving homosexual
intercourse with males under 18 (sections 78H-Q). 1In all cases of
homosexual offences where the accused is under 18 proceedings may not
be initiated without the consent of the Attorney General. Where the
complainant is aged batween 16 and 18 years the prosecution must be
commenced within twelve months of the alleged offence.

Although the provisions for homosexual offences essentially
complement those of carnal knowledge of females there is one notable
difference. The age of consent for females is 16 whilst the age of
consent to homosexual intercourse for males is 18 years of age.

b
-

.
.
Wl
=
.
.
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1.1.4 The Crimes {Child Assault} Amendment Act 1985

Whilst the above discusaion summarises those legislative proviasiona
under the Crimes Act for sexual offences against children. relevant to
‘this study, these provisions have been further amended by legislation
introduced on 28th November 1985 as the Crimes (Child Assault)
Amendmant Act.

These legislative amendments have resulted in major changes to the
provisiona described in sections 1.1.1 to 1.1.2. As atated in
Hansard:

"Thg range of sexual assault offences... takes the age
of the victim as the primary conaideration for the
description of categories of offence. Thus the
offences are categorised for offences against 10 year
olds, 10 to 16 year olds and over 16 year olds.

The new range of offences also gives special emphasis
to the relationship of the offender to the victim. If
the offender is found to be in a position of care,
supervision or authority over the child, then harsher
penalties apply... the new law will also extend the
1981 definition of sexual intercourse to offences
against.”

f{Hansard, 12 November 1985, p. 9,325)

With the introduction of this Act, a number of those carnal knowledge
offences detailed in 1.1.2 were repealed, including sections 67 and
68 and sections 71 and 72, and subsequently replaced by a serieg of
new and amended offences. The new range of child sexual assault
offences can be summarised as follows:

(a) Sexual intercourse without consent where the person is under the
age of 16 and under the authority of the offender (section 61D).

{b) Indecent assault or act gf indecency where the person is under
the age of 16 and under the authority of the offender (section
61E).

(c} Sexual intercourse with a person under 10 years of age (section
66A) and attempted sexual intercourse with a person under 10
years of age (section 66B).

(d} Sexual intercourse with a person aged 10 years and under the age
of 16 and sexual intercourse with a person aged 10 years and
under the age of 16 years where the person was under the
authority of the offender {section 66C} and attempts to commit
the aforementioned offences (section 66D). '

Those offences not repealed include sections, 73, 74, 78A and 78B
(carnal knowledge by teacher etc. and attempted carnal knowledge)
which were amended so as to relate only to girls aged 16, and section




1

722 {carnal knowledge of idiot or imbacila) which remalined

unamendad. Similarly, the range of homosexual offences introduced in
1984 with the decriminalisation of homosexuality between consenting
adult males remained unchanged by the introduction of the Crimes
{Child Assault) Amendment Act.l

A summary of the offences detailed above is provided in Table 1.1.
The provisions contained in the Crimes (Amencment) Act 1984 and the
Crimes (Child Assault) Amendment Act 1985 are provided in greater

detail in Appendix 1.

1 . . . .

It was, however, the intention of the NSW Child Sexual Assault
Task Force that these offences be repealed and subsumed by the new
laws on child sexual assault.
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2. METHODOLOGY

This study examined all indictable cases of sexual assault for which
there was a committal hearing in 1984 and where the victim was under
the age of 18 at the time of the offence. ‘A small number of cases
were committed to the District and Supreme Courts but were later
remitted to the Local Court for recommittal. These cases have baen
included in the study. . Other child sexual assault matters commenced
in 1984 and which did not proceed to a higher court but were
finalised in a court of summary jurisdiction were excluded from the
study.

In order to locate all child sexual assault matters for which there
was a committal hearing in 1984, a hand search of all indictment
files and court records held by the District Court Registry and the
Prothonotary's Office was conducted. This process was necessary for
two reasons. First, it was not possible to use the Case Tracking
System (CTS) of the Office of Public Prosecutions to identify sexual
assault offences involving complainants under the age of 18 by year
of committal because the CTS, at the time of data collection, used
principal offence at final outcome as its primary case selection
criterion and not year of committal. Secondly, had it been possible
to identify sexual assault matters through the CTS using committal
date as the selection criteron, identifiction of those cases
involving child victims would, in any event, still have been
difficult. A charge of sexual assault does not always reflect the
age of the victim and the CTS, again at the time of data collection,
did not record victim characteristics on which further case selection
could be based. A hand search of indictment files and court records
would thus have been required to determine which sexual assault
offences involved complainants under the age of 18.

The result of this search was to identify all sexual assault cases
for which there was a committal hearing in 1984 involving
complainants under the age of 18. This done, a coding sheet (see
Appendix 2) was completed for each complainant/defendant pair.
Information on each pair was obtained from court records held by the
District Court Registry and the Office of the Solicitor of Public
Prosecutions. The data sources contained within each record
included: charge sheets; police facts sheets; police interviews with
suspects, complainants and the parents of complainants; committal
trial and sentence transcripts; pre—sentence reports; and finally the
judge’s summing up. '

In 1984 there were 324 complainant/defendant pairs involved in
committal hearings for child sexual assault offences in N.S5.W.
Specifically, there were 240 distinct suspects and 319 distinct
complainants. The most common combination between suspects and
complainants was one complainant - one suspect. As the number of
defendants and complainants indicates, this combination did not held
true for all cases. In 54 cases defendants were charged with sexual
offences against more than one victim and in 6 cases more than one
defendant was charged with sexual offences relating to a single
victim.
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As indicated earlier, this report serves to supplement the findings
of Cashmore and Horsky (1982). Differences between the two studies in
the case salection criteria, howaver, precludes discussion on trends
in the prosecution of child sexual assault matters between 1982 and
1984. Whilst the currant study examined all cases of child sexual
assault for which there was a compittal hearing in 1984, the study by
Cashmore and Horsky examined all indictable cases of child sexual
assault finalised in the N.S.W. District and Supreme Courts in 1982.
This difference in selection criteria rasults in a different sample
of cases being drawn. The sample basaed on the committal hearings
gives a picture of the number and type of cases coming to the notice
of the court system in a given year, whereas the sample bagsed on
District and Supreme court finalisations provides a picture of the
number and type of cases dealt with by those courts in a given year.

The difference is that, when court delays are appreciable (as was the
case in 1984) then the makeup of casea dealt with may reflect court
policy on case processing rather than providing an accurate picture
of the type of cases arising. For example, trial matters may be
expedited at the expense of sentence matters and this may inflate the
proportion of trial matters heard in a given year although it may not
affect tha proportion of matters which eventually come to trial from
a given year’'s matters. Since Cashmora and Horsky (1982) used the
former measure, and the current study used the latter, the findings
of the two studies cannot be directly compared. Put another way, the
current study uses a sample based on the input to the higher courts
system in a given year, whereas Cashmore. and Horsky (1982) uses the
output of that system in a given year and, as long as court dalays
exist, these two may differ by some degree in the number and types of
cases covered.

It is important to remember that this is a study of matters that came
to court in 1984 and for which there was a committal hearing in that
year. It is, therefore, in no way representative of all sexual
assaults. The numbers are “population figures’ only if referring to
the set of child sexual assault matters brought to court in 1984, but
are not representative of all asgsaults.

f
2.1. The data sources

Whilst court records, in theory, provide a wealth of information and
should enable detailed studies on the criminal justice process, in
practice their utility varies markedly. The complex movements within
the criminal justice system to which these records are subject,
frequently means they are incomplete. Occasionally records are aven
lost within the system. Within the Diatrict Court Registry,
adminigtrative procedures established to track case file movements
appear not to be rigorously enforced. Files are sometimes removed
from the Registry without “tracer cards’' baing completed. Whare
“tracer cards’ are completed, details are often insufficient to trace
file movement and the file cannot be located. Thus, only limited
information is available on some cases which have proceeded through
the criminal juétice system.
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Perhaps more importantly for thia study, howaver, haa baeen the
affacts of resource limitations within the Court Reporting Branch.
One important component of the currant astudy has been the collection
of information on evidentiary proceedings during triala of offendars
charged with sexual offencaes against children. Collection of such
information is reliant on the availability of trial transcripts.

The Court Reporting Branch with whom responsibility lies for the
transription of proceedings within the superior courts, was, howaver,
highly under-resourced at the time of data collection. It was not
possible to have cases transcribed apecifically for the purpose of
the study. Consequently, only information on already transcribed
trial or sentence proceaedings of child sexual assault cases for which
there was a committal hearing in 1984, was available. Even whers
transcripts were available, readings of the text indicated that a
complete transcript had not always been produced. Information on
trial matters is, therafore, incomplete in some cases. This is
important because not only is the information on trial matters
incpmplete, but the available information is unlikely to reflect
practices in all trials gince transcripts are most likely to be
produced only if the matter is subject to an appeal. Thasa are
unlikely to be a representitive sample of all trials.

2.2, Terminology

Throughout the text of this report, the terms ‘defendant’ and
“complainant’ have been used with greatest frequency. The author
acknowledges that these terms are not used constantly throughout the
criminal justice process. At committal, the “defendant’ is usually
referred to as the “accused’ or ‘alleged offender’. During trial at
proceedings the “defendant’ is referred to as such, whilst during
sentence proceedings and following a determination of guilt at trial,
the “defendant’ is referred to as the ‘offender’. In this context
the ‘complainant’ is referred to as the ‘victim’. Similarly in
compensation proceedings the ‘defendant’ is referred to as the
‘offender’ and the ‘complainant’ as ‘victim’. The report has adopted
the terms ‘defendant’ and ‘qomplainant’ for ease of writing and
readability. It should be noted, however, that in discuasing the
various stages of proceedings, the “correct terminology’ is
freguently used.

The terms “charges” and "counts" have also been used with great
frequency throughout section 5. The terms do not have the same
meaning. The term “count” relates to the number of alleged instances
of a particular offence, thus an alleged offender may be charged with
six counts of one offenca. The term "charge” relates to both one and
more than one kind of offence. Thus, an alleged offender may be
indicted on six charges relating to two offences, four counts of,
say, section 61D and two counts of section 61E.
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3. COMPLAINANTS AND DEFENDANTS
3.1. Complainants

3.1.1 Sex of complainants

As already indicated theres werae 319 complainants involved in
committal hearings for child sexual offencas in 1984. 1In tha current
study, the majority of the 319 distinct complainants ware female (241
or 75.5 per cent). Only 73 complainants {22.9 per cent) were male,
and the sex of 5 complainants (1.6 per cent) was unknown.

3.1.2 Age of complainants

The age of complainants was recorded on the basis of age at the date
of the first and last offence to which legal action related. Where
legal action related to only cne offence thae sama date was racorded
for both first and last offence. Table 3.1 details the age and sex
distribution of the complainants at the time of the last offence to
which lagal action related. The two youngest complainants were aged
two at the time of the last offence whilat the eldest complainant
(included because at the time of the first alleged cffence she was
under 18) was aged twenty two. The age of complainant was unknown in
0.6 per cent of cases. -

‘Excluding those complainants where age was unknown, the majority
{75.8 per cent) were aged 13 years and under at time of the last
alleged offence. The avarage age of complainants was 10 years.
(Cbviously, the average age of complainants at the date of the last
alleged offence is likely to be older than the average age at the
time of the first alleged offence.) Not all complainants experienced
isolated incidents. An examination of cases where criminal charges
related to more than one offence indicates that the average age of
distinct complainants at the time of the first alleged offence was
9.5 years.

Table 3.2 details the grouped ages of distinct complainants (at the
date of last offence) by sex. Similar proportions of male and female
complainants were aged O to 4 years and 10 to 14 years. conversely,
males were almost one and a half times more likely than females to be
in-the 5 to 9 years age group, whilst females were three times as
likely aa male complainants to be in the 15 years and over age group.

TII1]
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TABLE 3.1
Age and sex of distinct complainants

Total Cumulative

Age Male Female No. % %
lyear .iiiviisiiennrs 0 0 v} 0.0 0.0
2years ...ii00c0nn- 0 1 1 0.3 0.3
3 years ....... PR 2 4 é 1.9 2.2
4 years .....cccunen 2 9 1l 3.5 5.7
5 years .....ces000. 6 18 249 7.8 13.5
6 YOArS .vsescansssn 4 13 17 5.5 19.0
7T YRArS .oveiiescees 4 11 15 4.9 23.9
B years ....civ000x. 12 16 28 9.1 33.0
9 YRArsS iiicvesncans 8 20 28 9.1 42.1

10 years ..... srranes 3 10 13 4.2 46.3

l1 years ...v.cevcacas 8 16 , 24 7.8 54.1

12 years ......ccavss 6 24 30 9.7 63.8

13 yOArs ..vcieevcsves 8 29 37 12.0 75.8

14 years .....cceeres 5 22 27 8.7 84.5

15 YOArS .ivevnvenens 0 30 30 9.7 94.2

16 years ....vceeene.. 3 11 14 4.5 98.7

17 YOArs .svecicaconss 1 2 3 1.0 99.7

Over 17 .ivevanccneas 0 1 1 0.3 100.0

Total(l} 72 237 309 100.0

Average age(2} 9.3 - 10.4 10.0

{1) Ten complainants havegbeen excluded from this table because their
(2) age and sex could not be determined.
Average age excludes complainants where age is unknown.

| TABLE 3.2
Proportion of distinct complainants by age and sex

Age Male Female
0 = 4 YOArS wvrerreenrvennnnnns sreeasens 5.6 5.9
5 = 9 YEALS i itnriviiinnnnn Cererecannes 47.2 32.9

10 = 14 Y@arS . ...t iistvsstanrnesnasansas 41.6 42.6

15 and OVer ...vese,... et beee e eeearaes 5.6 18.6

TOTAL 100.0 100.0

t1) Excludes cases where the age of the complainant was unknown.
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3.2. Defendants
3.2.1 Sex of defendants

Two hundred and forty distinct defendants were charged with sexual
offencas against the 319 distinct complainants. All were male with
the exception of one female. In this case a couple ware charged with
gexual offences allegedly committed against children to whom they
ware known but not ralated.

3.2.2 Age of defendantsa

As with complainants, the age of defendants was calculated on the
basis of age at the date of the last alleged offence to which legal -
action related. The age distribution of the defendants is shown in
rable 3.3. Excluding those where age was unknown, the majority {70.2
per cent} of distinct defendants were under the age of forty at the
time of the last alleged offence. The aeldest defandant was 75 and
the youngest 13 years old. !

TABLE 3.3
Age of distinct defendants

Cumulative
Age No. % %
14 years.and under ...... . 3 1.3 1.3
15 - 19 y8ars ..veveenssnesas 20 8.4 9.7
20 - 24 YEALS ...isnvrannas . 38 16.0 25.7
25 - 29 YOAYS ..veiiiivenene as 14.7 40.4
30 - 34 YEAYS c.iiiisnireaans 39 16.4 56.8
35 - 39 YEArS ...-caaiibrevaas 32 13.4 70.2
40 - 44 YOALS ..u-visan e 27 11.3 81.5
45 - 49 YEArS ...svenvaaran . 21 8.8 90.3
50 - 54 years ..... Cerreeaas 10 4.2 94.5
55 - 59 YEArs ......--» LhL 3 1.3 95.8
60 years and OVer ....... ves 10 4.2 100.0
Total{l) 238 100.0
Average age{(2) 33.4

(1) Two defendants have been excluded from the table becausa
(2) their age could not be determined.
Average age excludes defendants where age is unknown.

The average age of defendants at the time of the last alleged offence

was 33.4 years. This varied, however, according to the relationship
between defendant and complainant.

-
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' . TABLE 3.4
Average age of defendant at time of alleged offance
Complainant-defendant relationship by complainant sex

Male Female Total
Parental ...cecceoaarens ces 36.2 37.4 ' 37.3
Other family member ....... 39.8 39.8 39.8
Family friend ........... . 35.8 25.9 27.4
Authority figqure .......... 26.0 42.4 8.1
AcqQuaintance .......occ0000 32.3 36.2 34.7
SEranger ....secuesosecnsasnns 31.7 30.7 31.0
Relationship unknown ...... 55.5 - 38.4 40.4

’

As shown in Table 3.4 the average age of defendants ranged betwaen 27.4
years and 40.4 years when relationship was considered, with parental
defendants averaging 37.3 years and defendants unknown to the
complainant averaging 31.0 years. When the sex of the complainant was.
considered the greatest variations in the average age of the defendant
were recorded within the relationship groupings "family friend” (35.8
years where the complainant was male and 25.9 years where the
complainant was female) and "authority figure" (26.0 years where the
complainant was male and 42.4 years where the complainant was female).
A larger variation was also racorded where the relationahip batween
complainant and defendant could not be determined.

3.2.3 Age of defendant and age of complainant

The age of complainants, and above, the age of defendants have been
examined independently of each other. It is useful, howaver, to
examine whether a relationship exists between the ages of
complainants and the ages of defendants. From such a'ccmpariaon we
may then answer the gquestion, are complainants of a particular age
more at risk from defendants of a particular age?

Table 3.5 displays the age of defendants by the age of complainants.
On initial examination it appears that as the age of the defendant
increases, so too does the age of the complainant. Complainants aged
between 5 and 9 years of age appear to be assaulted most frequently
by persons aged between 20 and 34 years of age. Complainants aged
between 10 and 14 years appear to be assaulted most often aged
between 30 and‘SO years of age. Statistical analysis, however,
indicates that no significaht relationship exists between the age of
the defendant and the age of the complainant (r = -0.03, df = 307

p > 0.05).
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3.2.4 Marital status of defendant

Marital status was recorded for all but 11 (4.9 per cent)

defendants. The majority of defendants were aeither aingle (37.5 per

cent), divorced (10 per cent) or permanently separated (7.5 per

cent). A further 31.3 per cent of defendants were marriaed and 8.8 E
per cent wera in a de factoc relationship. E

3.2.5 Prior criminal record

An indication of the suspect’'s prior criminal record is also racorded
on the police facts sheet. For each defendant, data was collacted
concerning whether or not they had been convicted of sexual offences
as a juvenile, sexual offences against children or adults, other
offences against the person, or other non-vioclent crimes.

{a) Sexual cffences ,

A minority of defendants had previous convictions recordad
against them for sexual offences. Forty one (l17.1 per cent)
distinct defendants had prior sexual assault convictions and
183, (76.2 per cent) had no such convictions. In the case of
sixteen defendants (6.7 per cent) it was unknown whethaer they
had any prior convictions, sexual or otherwise. Recent
Australian studies have found similar resulta. Between 17 and
21 per cent of defendants in prosecuted cases of sexual assault
have prior sexual offence convictions (Cashmore and Horsky,
1987:17).

It is not always possible to ascertain from a charge of sexual
assault alone whether the complainant involved is under or abave
the age of 18. Thus, in recording for each defendant whether or
not they had prior éénvictions for sexual assault against
children, only a general indicator of those defendants with
previous convictions of this nature can be provided. From the
police antecedents sheefs it was recorded that twenty three
defendants (9.6 per cent) had prior convictions involving
offences against children. ©Of theae 17 had only cne prior
conviction, four had two prior convictions and two defendants
had three and five prior convictions respectively.

Twenty-nine distinct defendants (12.1 per cent} had prior
convictions for other sexual offences. The number of recorded
convictions ranged from one in the case of eleven defendanta to
nine in the case of two defendants. The average number of
convictions recorded against these defendants was 3.1.

only two of the 240 distinct defendants had convictions of
gexual assault recorded against them as juveniles.
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(b} Offences against the person

Twenty-eight defendants (11.6 per cent) had prior convictions
for offences against the parson which were most typically
assaults. The number of convictions recorded for these
defendants ranged from one in the case of nine complainants and
nine in the casa of one complainant. The average numbar of
convictions recorded against these twenty eight defendants was

2.6.

{c) Other offences

one hundred and thirty five defendants (56.3 per cent) had prior
convictions for property and other offences {mogtly serious
driving offences). In the case of 89 defandants (37.1 per cent)
no prior convictions were recorded for other offences and in the
cagse of sixteen defendants (6.7 per cent) it was unknown whether
they had committed property or other offencea. Tha range for
the number of prior convictions in the catsgory "other offences”
was much larger than in the case of saxual offences and offences
against the person. Batween one and fifty other prior
convictions were recorded for these defendants with a mean of

8.8 prior convictions.

3.3. Relationship between complainant and dafendant

For the purposes of this study the ralationship between defendant and
complainant is analysed for each complainant/defendant pair. Thus,
where there was a single victim but multiple defendants, relationship
was recorded for the complainant with each distinct defendant.
similarly, where a defendant was charged with sexual offences against
more than one complai?ant, relationship was recorded for each palr.

Fourteen cataegories were used to describe the relationship of the
defendant to the complainant: parent, step-parent, grandparent,
uncle/aunt, de facto pargnt, sibling, other relative, friend of
complainant, friend of parent, authority figure, neighbour, other
acquaintance, stranger, or relationship unknown. The most commonly
represented complainant/defendant pair (43 or 13.3 per cent).
involved no prior relationship preceeding the alleged assault.
category into which the smallest proportion of pairs fell was
relativa’ (2 or 0.6 per cent). These findings are shown in
appendix 3. It should be noted that‘when the three "parental”
categories are merged, 23.4 per cent of complainant/defendant pairs
involved defendants where the relationship to the complainant was a
parental one.

The
“other

A much clearer picture is painted of the relationship between
complainants and defendants when the ralationship categories are
collapsed inte five broad categories: family member, family friend,
acquaintance, authority figure and stranger. As shown in Table 3.5
the greatest proportion of cases (30.5 per cent or 99

.
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complainant/dafendant pairs) involved parsons in a familial
relationahip. The catagory into which the smallest proporxtion of
cages fall (with the axception of those cases where the relationship
was unknown)} was authority figure.

Table 3.6 also details the sex of complainantes by raelationship to
defendant. Female complainants were almoat twice as likely as males
to have been assaultad by a family member and one and a half times as
likely as male complainants to have baen assaulted by a family
friend. Conversely, males were twice as likely to have been
assaulted by an acquaintance than were femala complainantsa.

TABLE 3.6
Sex of complainant by defaendant/complainant relationship
{In numbers of defandant/complainant paire = 324)

Male Female Total

Relationship No. ] No. % No. L ]

Parental .....civernnses 6 8.2 70 28.3 76 23.5
Other family member .... 7 9.6 16 6.5 23 7.1
Family friand .......... 9 12.3 - 48 19.4 57 17.6
Authority figure ....... 10 13.7 29 11.7 39 12.0
Rcquaintance .....csieeae 25 34.2 41 16.6 66 20.4
Stranger ....... 12 16.4 31 12.6 43 13.3
Relationship unknown ... 4 5.5 12 4.8 20(1) 6.2
TOTAL 73 100.0 247 100.0 324 100.0

i

(1) Includes 4 complainant/defendant pairs whare the sex of the
(2 complainant was unknown.
) percentages may not add up to 100 due to rounding errors.

An examination of the ages of complainants by complainant/defendant
relationship, as shown in Table 3.7, indicates that the likelihood of
complainants being assaulted by someone known to them was also
unevenly distributed across age groups.

Complainants in a familial relationship with the defendant were more
likely to be above the age of ten at the time of the last alleged
offence than between the ages of eithe: 5 to 9 years or 0 to 4

years. Where the suspect was in a position of authority, the
cemplainants were equally likely to be leas than 10 years as 10 years
or over. As shown in Table 3.8, the average age of complainantsa
where the defendant/complainant relationship was parental was 11.5.
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Where the defendant was another family member the average age of
complainants wags 9.5., where a family friend, it was 11.6; and, where
an authority figure, it was 8.9. Whare the defandant and complainant
were merely acquainted the average age was 9.5 and, finally, where no
prior relationship could be established, the average age of
complainants was 10.2.

TABLE 3.8
Average age of complainant at time of alleged offence:
Complainant/defendant relationship by complainant sex

Malae Female Total
Parental ...... e erran ‘s 9.7 11.7 11.5
Other family ........ cenes 9.6 9.4 2.5
Family friend ........ cenn 10.7 ' 11.7 11.6
Ruthority figure ...... ‘e 7.9 9.3 8.9
Acquaintance ........ cases 10.3 9.0 9.5
SLranger c.cc.cveernss ceeae 8.5 14.9 10.2

3.4. Summnary

In summary, then, the 324 child sexual assault matters for which
there was a committal hearing in 1984 involved two hundrad and forty
distinct defendants and three hundred and nineteen complainants. The
age of the complainants ranged from one to twenty two with a mean age
of 10 years. As most frequently found in child sexual assault
matters, females represented the largest proportion of complainants
{(75.5 per cent).

All of the defendants, with the axception of cne, were male. The age
of defendants ranged from thirteen to saventy-five with an average
age of 33.4 years. There was gio significant relationship between the
age of complainants and the age of defendants. Forty-one (17.1 per
cent) distinct defendanta had prior convictions for sexual offences
whilst twenty eight defendants (11.6 per cent) had convicticns for
offences against the person (e.g. assault) and one hundred and thirty

five (56.3 per cent) defendants had prior convictions for property,
other criminal offences.

In the majority of cases (80.6 per cent) there was a relationship of
some type between defendant and complainant at the time of the last
alleged offence. In 23.5 per cent of cases the relationship between
defendant and complainant was parental, followed by 20.4 per cent of
cases in which the defendant and complainant were acquainted. The
smallest relationship category was authority fiqures making up 12.0
per cent of all cases. Male complainants were at the greateat risk
from persons with whom they were acquainted or to whom they waere
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unknown particularly during the ages of five to fourteen. Femala
complainants, on the othaer hand, werae at greatest risk from parsons

to whom they ware ralatad or from parsons who were frisnds of the

family.
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1

4. INCIDENT CHARACTERISTICS

As suggested by the data on tha differencea between the agea of male
and female complainants, and the varying raelationships between them
and the defendants, child sexual assaults involve a range of
different types of incidenta. This saction attempts to describe asome
characteristics of the incidents themselves in order batter to
display the different types of occurrences which come under the
heading of child sexual asasault.

4.1. Type of incident

As indicated in the methodology sectiocn, not all complainants wera
allegedly assaulted by single defendants. As shown in Table 4.1, of
the 319 complainants subject in committal hearings for child sexual
assault matters in 1984, 176 (55.2 per cent} were lone victimas for
whom there were lone defendants, three complainants (0.9 per cent)
were allegedly assaulted by more than one defendant, and 140
complainants (43.9 per cent) were involved in cases where a single
alleged offander was charged with the sexual assault of more than
victim.1

TABLE 4.1
Type of incident: number of distinct complainants

Number of distinct complainants i No. %

One victim - one offender ....... et s aaeraanes 176 55.2
One victim - two offenders ........ Crtetreena 1 0.3
One victim - three offenders .....eceees. caen 2 0.6
Two victims - one offender .....c..cecerenuses 82 25.7
Three victims - one offender .......cecceueee 15 4.7
Four victims ~ one offender ....... fierracans 32 10.0
Five victims - one offenda@r .f..i..veveeeeees 8 l.6
Six victimg - one offender .i....everercrranes 6 1.9

TOTAL 319 100.0

The greatest proportion (29.3 per cent) of incidents in which
multiple complainants accused single -defendants involved defendants

lNote that the future incidence of cases involving one
defendant and multiple complainants may be affected by the decision
of the High Court in Hoch's case (5 October 19388; unreported at the
time of publication of this report).

In this case it was held that the possibility of concoction of
similar fact evidence by two or more witnesses serves to render the
evidence inadmissible in relation to the other offences charged.
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who wara related to the victim, followad by defendants who wera
either in a position of authority to the victim (23.6 per cent), or
an acquaintance (20.0 per cent}. Similarly, where the incident
involved single complainants and single defendanta, the dafendant was
most frequently related to the complainant (32.9 per cent}. Thesa
findings are detailed in Tables 4.2.

Table 4.3 shows complainant-defandant relationship by type of
incident. 1In all relationship catagorias, with the exception of
defendants who wera classed as authority figures and those cases '
where the relationship betwaen complainant and dafendant could not be |
datermined, defendants were most fraquently charged with cffences

relating to a single victim. Defendants in a position of authority '
to the complainant waere five and a half times more likely to have

allegedly assaulted a number of children than single complainants

(84.6 per cent of cases versus 15.4 per cent of cases respectively). -
In those six percent of cases whera the complainant-defendant
relationship was unknown, 45.0 per cent of cases involved single
complainant-defendant pairs whilst 55.0 per cent involved multiple —
complainants and single defendants.

When incident type is expressed as a proportion of distinct suspects,
73.3 per cent (176) were involved in incidents in which there was
only one victim, 23.4 per cent of suspacts (56) were involved in
incidents with multiple victims and 3.3 per cent of suspects (3) were
involved in incidents in which one victim was allegedly assaulted by
a number of defendants.

ERRERERRRERE

: . TABLE 4.4
Number of complainant/defendant pairs with multiple assaults
by period of time over which offences occurred

Duration ‘ No. %
0 - 6 months ........ . et rsaanaes 39 12.0
7 - 12 months ....... ..f............... ...... 28 8.6
1 -2 years ......... Ceseaaas tessarasearnenns 27 8.3
2 - 3 YBArS ...aaieeians e Cisisas e 6 1.9
3~ 4 YBALY i iiiiiiasaiacancennen Cieisraaaenn 0.9
4 = 5 YBALS ..iiiiunivarainran esaasaaeiaaeean 2 0.6
Over five y@Ars ......civessnrancnas Ceesarenn 10 3.1
Unknown history ..... heraceaneen Chhaa s 14 4.3
No history of sexual Offé@nces .....eeeeeevras 195 60.2
TOTAL 324 100.0
Average period over which offences occurred- 1.7 years

*Excluding those cases with no, or unknown, history.

*
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4.2, Numbar of incidents

Table 4.4 details the number of complainant/defendant pairs where it
was alleged that there had been a history of assaults by the
defendant upon the complainant. For such a history toc have been
recorded it was not necessary for chargas tc have bsen laid against
the defendant with respect to more than one incident. History and
duration- wers recorded where thease ware referred to in statements
made to the polica by complainants, or the parent, or guardian of the
child. As noted by Cashmore and Horsky "the period of time over
which numerous cffences occurred is not routinely or aystematically
recorded by the police” (p. 25). The data presented in Table 4.4,
therefore, is at best, only an eatimation of the period of time over
which the offences occurred. It is likely to be an underestimate of
both duration and extent of the offences.

B SR T i et T e

In the majority of cases (60.2 per cent or 195) there was no history
of alleged sexual assault betwaen complainant defendant pairs. Where
there was a history of alleged sexual assault (35.5 per cent of
cases), the duration of the alleged offences ranged from cna month in
the case of nine complainant/defandant pairs, to aleven years in the
case of one complainant/defendant pair. The average duration of
alleged offences in the 115 cases whare it was reported that the
complaint had been subject to multiple assaults was 1.7 ysars.

Complainants in a familial relationship with the defendant were the
group most likely to allege multiple assaults. In fact, in 67.7 per
cent of familial cases theras was a history of allegaed saxual
assault. In 58.3 per cent of cases where complainants reported
having been assaulted on a number of occasions the relationship was
familial. 1In 15.7 per cent of cases where there was a history of
alleged sexual assault, the defendant was in a position of authority
to the complainant. These findings are shown in Table 4.5.

From the court records it was possible to determina (in all but
twenty-one cases) whether the defendant was resident with the
camplainant at the time of the offence to which legal action

related. 1In the majority of ‘cases (70.4 per cent) the defendant was
not residing with the complainant at tha time of the offence. In
fifty-five of the seventy-five cases (73.3 per cant) where there was
residency, a history of sexual assault was reported by the
complainant. In three cases where multiple assaults were reported it
was unknown whether the complainant and defendant resided together.

It should also be noted, however, that in fifty-seven of the one
hundred and fifteen cases. (49.6 per cent) where a history of sexual
assault was recorded, the defendant was not living with the
complainant at the time of the principal offence. The ralationship
between complainants and defendants in these cases was distributed as
follows: family members (33.3 per cent; mainly either the child’s
grandfather or uncle), authority figure (26.3 per cent}, other
acquaintance (22.8 per cent), and family friend {(14.0 per cent).




-

- 32 -

.

TABLE 4.5
History of saxual assault by cosplainant/defendant relationship

(couplainantldntundlnt pairs = 324)

No history’ History Unknown
Relationship No. 3 No. % Ho. %
Family member ....... 30 15.4 67 58.3 2 14.3
Family friend ......- 44 22.6 13 11.3 0 0.0
Authority figure .... 21 10.8 18 15.7 2] 0.0
Acquaintance ....-... 53 27.2 13 11.3 0 0.0
SEranger ...-essseess 41 21.0 - 0.0 0 0.0
UNKNOWI «sscassesresn & 3.1 4 3.4 12 85.7

195 100.0 115 100.0 14 100.0

TOTAL

4.3. Physical injury

Very few complainants were recorded ag having sustained physical
injury as a result of the incident(s) to which the legal actiocn
related. In only twenty (6.2 per cant) of the complainant/defendant
pairs was there any indication of injury: in two of those casas the
assaults resulted in grievous bodily harm to the complainants {both
of whom were females), and in eighteen of the pairs the injury
inflicted resulted in actual bodily harm.2? In twenty cases it

could not be ascertained whether or not physical injury had bean
inflicted at the time of the incident(s).

With respect to the twenty casas where complainants sustained actual
physical injury, ten cases (50 per cent) involved complainants aged
1S and over, eight caseg {40 per cent) involved complainants aged
between 10 and 14 years, and in two cases (10 per cent) complainants
were aged between 5 and 9 years. 1In only two cases where injury was
sustained by the complainant were complainant and defendant in a
familial relationship while in 8 cases thae defendant was a family
friend. As shown in Appendix 4, complainants aged fifteen and over
were most likely to receive injuries as the result of an assault.

A greater proportion of complainants, however, reported that the
 alleged offender had threatened to inflict injury at the time of the
. offence (41 cases, 12.6 per cant) ware said to have been threatened
with physical injury. Just as famales wers more likely than males to
be injured during the course of an assault {4.6 per cent of females;
1.5 per cent of males), B8O too were they more likely to raeport baing

_____________ -

2Grievous and actual bodily harm were reflected in both police
charges and statements made to police.

RN ERREEENEENENLY
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th:eate;ed. On their own account, thirty-four female complainants
(14.2 per caent) indicated that the allaged offender had threatanaed
them with physical injury compared with seven males (9.5 per cent).

As shown in Table 4.6 of the forty-one cases whare complainants were
threatened with physical injury, five involved complainants betwaen
the ages of 5 to 9 years, twenty-one cases involved complainants
between the ages of 10 to 14 years, and fifteen casas involved
conmplainants batween the ages of 15 and 22. Complainants most likely
to be recipient of threats of phyasical injury were those aged 15 and
over (28.3 per cent of all complainants agad 15 and over) followad by
complainants aged between ten and fourteen (16 per cent).

An analysis of complainant/defendant relationship indicates that
complainants in cases whaera the defendant was a stranger wara most
likely to be subject to threats of physical injury (23.3 per cent).

A AT G I B vt e e 2

COmplaihants in cases where the defendant was classified as an
authority figure were least likely to be gubjact to threats of
physical injury (5.1 per cant).

4.2, Non-physical threats

Whilgt alleged victims in child sexual assault matters do not usually
sustain physical injury as a result of the offence, non-physical
threats may be used to force the victim to comply with the offender
or to prevent the reporting of the incident. For each
complainant/defendant pair in this study, it was recorded whether
threats, other than threats of physical injury, had been made by the
alleged offender to the complainant at the time of the alleged
offence(s). '

In eighty cases (24.7 per cent) non-specific threats of harm (e.g.
"don’t tell or you'll be sdrry") were made to the complainant at the
time of the alleged offence(s). BAn examination of the age
distribution of complainants subject toc non-physical threats of harm
indicate that complainants ag 15 and over were meoat likely to
recipients of such threats (37.7 per cent) followed by complainants
aged between ten and fourteen (28.2 per cent). As one would aexpect,
complainants aged under five were least likely to report having been
recipient of non-specific threats of harm (11.1 per cent). Appendix
S5 shows these findings.

Unlike threatened physical injury, where complainants who were
unknown to the defendant at the time of incident were most likely to
be the recipients of such threats, complainants in a familial
relationship with the defendant were most likely to be subject to
non-specific threats of harm. In almost thirty-eight per cent of
cases inveolving complainants and defendants in a familial
relationship non-specifi¢ threats of harm were made to tha
complainant at the time of the offence(s). Where the defendant was a
family friend, an acquaintance, an authority figure or a stranger,
complainants were almost equally as likely to have received
non-gspecific threats of harm.
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TABLE 4.7
Non-specific threats of harm by
defendant-complainant relationship

Threats No threats Unknown

Relationship No. % No. % No. %

Family member ........ 37 50.7 58  25.3 4 18.2
Family friend ........ 11 15.1 46 20.1 ) 0.0
Authority figure ..... 8 10.9 31 13.5 0 0.0
Acguaintance ......... 10 13.7 56 24.5 o) 0.0
Stranger .......... . en 7 9.6 36 15.7 ¢ 0.0
Unknown ....... caeenas 0 0.0 2 0.9 18 81.8
TOTAL 73 100.0 229 100.0 22 100.0

In very few cases were other types of threats made to the
complainant. 1In three cases complainants were told that if thay
reported the incident they would be responsible for the break-up of
the family or the alleged offenders imprisonment. In two cages
complainants reported that at the time of the alleged incident the
offender threatened to harm a third party and in another case the
complainant reported that the offender threatened to have them placed
in an institution should they report the alleged offence. In
fourteen cases, twelve involving femala complainants and two
involving male, other threats of varying nature were made to the
complainant. '

4.5. Summary i
Child sexual assault matters for which there was a committal hearing
in 1984 involved a range of incident types. The majority of matters
involved incidents where a single offender was charged with the
sexual assault of a lone victim. In these cases the relationship
between defendant and complainant was commonly a familial cne.
Similarly, in cases involving multiple victims and lone offenders the
most common relationship between defendant and complainant was a
familial one. Persons in a position of authority to a complainant
were most likely to have assaulted a number of victima.

Most cases did not involve a history of sexual offences between the
defendant and complainant. Where such a histoy was evident, howevar,
the relationship between complainant and defendant was familial in
the majority of cases. Complainants who had experienced multiple
assaults were almost equally as likely to be rasident with the
complainant at the time of the last offence as not.
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Finally, complainants were more likely to have reported that
non-specific threats of harm waere made at the time of the assaults
than either threats of physical injury or actual injury. Female
complainants were more likely than malas to ba the racipient of
threats of physical harm, non-specific threaats and actual injury.
Threats of physical injury most often accompanied assaults committed
by strangers whilst non-spacific threats of harm accompanied agsaulta
committed by offenders in a familial relationship with the

complainant.
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5. THE PROSECUTION PROCESS

Just as the nature of the incidents varied according to the
characteristics of both the defendant and the complainant, the
processing of the defendant through the criminal justice ayatem
varied according to tha nature of the offence(s) with which the
dafendant was charged. The following section examines all charges
laid in child sexual assault mattars for which thers was a committal
hearing in 1984 as they proceeded through the criminal justice system
from the time of committal to final court outcome. The unit of
analysis is defendant-complainant pair.

5.1. Committal proceedings

At the committal phase of a casa the available avidence is teated
before a magistrate in the Local Courts. In 1984, when the committal
proceedings covered by this raport took place, the test to be applied
was whether or not the Justice or Justices were "of tha opinion” that
the evidence was "sufficient to warrant the defendant baing put on
his trial for an indictable offence”. The Justices Act (section
41(2) and 41(6) required this test ba applied twice, once after the
hearing of the prosecuticn’s evidence and, if a prima facie case is
found on this basis, again after having any evidence given by the
defence. If the evidenca is still considerad sufficient to merit
trial, the defendant is then committed. TI# not, ha ia )
discharged.1 At any time during the committal proceedings the
accused may enter a guilty plea. If the plea is accepted the person
is then committed to either the District or Supreme Court for
sentencing. B :

Until the amendment of the Justices Act in 1985, persons charged with
coffences carrying a penalty of life imprisonment were precluded from
entering a plea of guilty at committal. Consequently, thoase persons
charged with sexual offences under sections 67 and 68 of the Crimes
Act and whose committal occurred during 1984, could not enter a plea
of guilty at committal. The ven cases in thia study where the
accused were charged with such offences five of the accused entered
no plea at committal and two of the accused pleaded not guilty.

The following is an examination of all cases of child sexual aasault
committed to trial or sentence in 1984.

5.2. Committal charges

A total of 531 charges were laid against the 240 distinct defendants,
an average of 2.2 charges being laid against each defendant. _Table

lrhesa provisions were amended in 1985 such that the test to be
applied is now: (a) whether or not the evidence is capable of
satigfying a jury that the defendant committed an indictablg offence
{after hearing the prosecution avidence); and (b) whether, "on the
evidence, a reasonable jury would not be likely to convict the
defendant” (after having aXl avidence, including any defance).
See Smail, Miles and Shadbolt; 1980:141, for more detailsa.
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5.1 showas number of chargas by number of offences categories laid
againat each defendant and brought hefore a magistrate at committal.

In the majority of cases, 63.0 per cent, the accused faced only one
‘charge. In the remaining 37.0 per cent of cases the distribution of
charges ranged baetween two and eight, with the distribution of
offences ranging between two and four.

The distribution of charges according to offence type is shown in
Table 5.2. Previous studies of sexual assault offences brought
before the court, particularly child sexual offences, have indicatad
that in the majority of cases tha accused has been charged with
indecent assault (Cashmore and Horsky 1987; Office of Crime
Statistics 1983; Conte and Berliner 1981). An examination of the
offencas to which the 531 charges relata indicate that the greatast
proportion of charges were laid under saction 61E (indecent assault
or act of indecency), 47.3 per cent of all charges, with an
additional 6.6 per cent of charges relating to indecent assault being
laid under section 81 or section 78Q. Thus 53.9 per cent of all
charges brought to committal in 1984 were for offences involving
indecent assault.

In the introduction to this report, the range of sexual offencas
against a child with which an accused could be charged ware grouped
into three major classifications: (a) sexual assault offences (b)
carnal knowledge offences (c) homosexual offences.2? An examination
of the charges brought to committal according to this system of
classification indicates that the largest proportion, 70.4 per cent
or 374 of the 3.31 charges were laid under the category “"sexual
assault offences”. Only 13.8 per cent of those chargés brought to
committal were for offences of "carnal knowledge” and 10.7 per cent
were for "homosexual offences”.

Twenty-seven charges (5.1 per cent) were laid under other sections of
the Crimes Act. A breakdown of these charges indicates that a
variety of other offences were allegedly committed by the accused
including abduct with intent to carnally know (section 89); break and
enter and commit a feleny (sedckion 112); aid and abet (section 345); .
assault and attempt murder (3. 27). Appendix 6 provides a detailed
summary of these offences.

5.2.1 Principal offence charged at committal

Analysis of the principal offence at committal for each
defendant-complainant pair shows little variation from the
distribution of all charges on which defendants appeared.3

’These three classifications wera used by the NSW Task Force on
Child Sexual Assault.

IThe principal offence is the offence which carries the
greatest maximum penalty upon conviction.
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i
TABLE 5.2
Total number of counts of comaittal charges,
number of defendanta with at least cne count ]
aumber of defendants by principal offance F
No. of defendants
No. of with at least one Principal
offence category charges charge of feance
No. % No. % No. %
Category 1 (section 61B) - - - - -
category 2 (section 81C) 8 1.1 6 1.5 3 0.9 -
category 3 (section 61D} 117 22.0 91 22.4 76 23.5
Ccategory 4 (section 61E} 251 47.3 196 48.3 i50 46.3
carnal knowledge of -
girl under 10
(sections 67 and 68) 7 1.3 7 1.7 7 2,2 -
carnal knowledge of
girl 10 and under 16 '
{sections 71 and 72) 38 7.2 1 7.8 25 7.7-
carnal knowledge of
girl 10 - 16 by father, -
step-father (sections
73, 74, 7BA and 78B) 28 5.3 17 4.2 17 5.3
Buggery JI |
{sections 79 and 80) 14 2.6 11 2.7 9 2.8
Indecent assault, male il
{section B1) 33 6.2 22 5.4 19 5.9 |
| i
Homosexual offences l
{sections 78H-Q) 10(1) 1.9 5 1.2 5 1.5 |
Other 27 5.1 20 4.9 13 4.c_
i
TOTAL(2} 531 100.0 406 100.0 324 100.

(1) Includes two cases of act of
{2) Percentages may not total 100 due to rounding error.

ag detailed in Table 5.2,

offences charged were either

gross indecency (section 78Q).

70.7 per cent of those principal offences

charged were “sexual assault offences” and 25.4 per cent of principa
"nomosexual” or "carnal knowledge”

1

l



offencas. The greatest proportion of offencas charged principally
fell into the category indecent assault (52.8 par cent). Of these,
150 were indecent assault charged under gection 61X of tha Crimes
Act, and two were charged under section 78Q.

TABLE 5.3
Principal offence at committal by complainant’s sex

Complainant ‘s sex

Male Female Unknown
Offence category No. % Na. % No. %
Category 1 (section 61B) - - ’ - - - -
Category 2 (section 61C) 1l 1.4 2 0.8 0 0.0
Category 3 (section 61D} 7 9.6 66 26.8 3 60.0
Category 4 (section 61E) 32 43.8 116 47.2 2 40.0
Carnal knowledge of i
girl under 10 i
(sections 67 and 68} 0] 0.0 7 2.8 0 0.0 :
Carnal knowledge of
girl 10 and under 16 ) ,
{sections 71 and 72) 0 0.0 25 10.2 0 0.0
Carnal knowledge of
girl 10 -~ 16 by father,
step-father (sections
73, 74, 78A and 78B) ) o] 0.0 17 6.9 0 0.0
Buggery .
(sections 79 and B80) !9 12.3 C 0.0 Q 0.0
Indecent assault, male
{section 81) 19.  26.0 0 0.0 0] 0.0
Homosexuai offences
{sectiong 78H-Q) 5 6.9(1} 0 0.0 o 0.0
Other . 0 0.0 13 5.3 0 0.0
TOTAL S © 73 100.0 246 100.0 5 100.0

(1} Includes two defendants charged with 78Q {(gress indecency).
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As shown in Table 5.3 complainants were one and a half times more

likely to be male in cases where the charge laid involved indecent
assault (72.6 per cent of male complainants versus 47.2 per cent of
female complainants). A number of thase charges were laid undar
gactions Bl and 78Q. Numerically, however, female complainants were
three and a half times more likaly than males to ba complainants in
cases involving charges of section 61E of the Crimes Act.

The presence of thirteen casas in which the principal offence charged
was not specifically child sexual assault, as defined in the
introduction to this report, should be explained. As daetailed in
Appendix 6, of the thirteen cases ralated to other offences, four
involved section 112 offences {break and enter and commit falony),
four involved section 89 offences (abduct with intent to carnally
know), two involved gaction 345 offences (aid and abet), and one
involved section 26 (conspiracy to murder), section 27 (attempt
murder) and section 97 {armed robbery). respectively. With the
exception of the section 112 and section 345 offences which were
single charges against the defendant, each case also involved
specific child sexual agsault offences. The section 112 offences and
the section 345 offences have been included because the offence
description referred to sexual offences against children namely

section 112/61E and section 345/61D.

5.3. Indicted offénces

"The original information'which commenced proceedings in
the Local Court is replaced by an indictment presented
by the Crown Prosecutor in the name of the Director of
Public Prosecutions. An indictment is a statement of
the charge or charges the accused person is alleged to
have committed”, (B.C.S.R.: 1987}

The charges at committal will not always be the charges upon which an
accused is indicted. The Crown Prosecutor is given responsibility
for determining whether the case should proceed to trial and what the
indictment should be. If it is decided that the case should proceed
to trial then an indictment may be filed for the charge(s} on which

the accused was committed. Alternatively, charges may be added or

substituted for the original charge.

In any event, both the Crown and the defence may make an application
to the Director of Public Prosecutions that "no bill" of indictment
be found, either for a particular charge or for any offence. Where a
bill has been found, an application may nonetheleass be made seeking
no further proceedingsad. Where a magistrate decides not to commit
a person for trial, the Director of Public Prosecutions may still
proceed with the prosecution by filing an "ex officio” indictment.

iThe term "no bill" is generally used to refer both to

applications made prior to the findin
no further proceedings after a bill has been found.

g of a bill and to those seeking

B SENSERRERERN
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Table 5.4, balow, shows the outcome of all committal hearings for
child sexual assault matters in 1984. Of tha 324 complainant-
defendant paira, 319 cases involved defendants committed to trial or
sentence. In five cases involving three distinct defendants,
magistrates discharged the defendant. (All threes were charged with
offences againest multiple complainants and ware subsegquently
committed on other charges.) Those charges not procseded with
included five charges of lndecent assault (section 61E), two charges
of carnal knowledge of girl aged ten and under sixteen (section 71)
and one charge of sexual agsault without consant (section 61D).

, _ TABLE 54 -
Total nuaber of counts upon indictment,
numbar of dafendants with at least one count,
nmbar of defendants by principal offence i

No.' of dafandanta
No. of with at least one = Principal”™

charges charge offance

Offence category . No. % ©  No. % No. %
Category 1 (section 61B) - - T - - - -
Category 2 (section 61C) 4 0.8 4 1.0 2 0.6
Category 3 (section 61D) 93 18.1 73 1.0 60 18.8
Category 4 (section 61E) 263 51.2 202 52.5 166 52.0
"Carnal knowledge of -

girl under 10 :

{sections 67 and 68) 7 1.4 7 1.8 7 2.2
Carnal knowledge of

girl 10 and under 16 ¢

(sections 71 and 72) * 40 7.8 2 © 8.3 24 7.5
Carnal knowledge of 7

girl 10 - 16 by father,

step-father (sections

73, 74, 78A and 78B) 28 5.4 17 4.4 17 5.3
Buggery '

{sections 79 and 80) 10 1.9 8 2.1 8 2.5
Indecent agssault, male l

{section 81) . 26 5.0 18 4.7 17 5.3
Homosexual offences

(sectionsg 78H-Q) 19 3.7 7 1.8 5 1.6
Other B 24 4.7 17 4.4 13 4,1
TOTAL 514 100.0 385 100.0 319 100.0

As suggested above and as indiecated in Table 5.4, not all defandants
were indicted on the .charges with which they entered committal.
Whilst the 240 district defendants entered committal with a total




|

- 44 -

number of 531 charges, thay were indictad upon 514 charges, a
reduction of 17 charges (3.2 per cent). Moreovar, tha distribution
of the total number of charges upen indictment and the distribution
of principal of fences upon indictment, in comparison to committal
charges, shows that a greater proportion of defendants wersa indicted
E charges (51.2 per cent of all charges and 52.0 per
ffaences) than would have been axpactad on the
ttal (47.5 per cent of all charges and 46.3
e charged under saction 61E).

upon section 61
cent of principal ©
basis of charges at commi

per cent of principal offences wer
Similarly, a smaller proportion of indictment charges were for the

offence of sexual assault without congent (section 61D} than would
have been expected on the basis of committal charges. only small
variations in the proportion of other offence types from committal to

indictment were recorded.

e total number of charges from committal to

_indictment is partially explained by the eight charges for which no
prima facie case was found. Table 5.5 gives a breakdown of the total

number of charges at committal by the total number of charges at
indictment. Excluding those five cases for which no prima facie case
the number of charges

was found, twenty-two cases saw changes in
indicted. In six cases the number of charges indicted was increased

and .in the remaining sixteen cases, a reduction wasg recorded in the
number of charges indicted. The result - a reduction of nine charges

in total.

The reduction in th

The changes in principal offence from committal to indictment are
displayed in Table 5.6, In twenty-seven (8.5 per cent) of the 319
cases committed to trial, the defendant was not indicted upon the
original charge. In twenty-one of these cased a reduction in the
severity of the charge was recorded and.in four cases an increase in
the severity of the charge was racordad. In two cases the charge
severity, (indexed by the maximum pogsible penalty upon conviction)

remained the same: a change being recorded from gection 61D of the

Crimes Act to section 71i.
It is important to notJ’that gection 61D of the Crimes act, in fact,
allews for alternative verdicts:

61D(2) “Where on the trial of a person for an offence under

section 61D the jury is eatisfled that the persen upon

whom the offence was alleged to have haen committed was

a girl under the age of 16 years, but above the age of
10 years, and that the accused had carnal knowledge of
her but is not satisfied that carnal knowledge was had
without her consent, it may find the accused not guilty
of the offence charged but guilty of an offence under
section 71, and the accused shall be liable to

punishment accordingly.”

TR REIEEEEESEEEEEEERE
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the change in charge in these two caged
(both committed to trialy, was simply a case of tha Crown Prosecutor
axarcising his or her right to vary the charge on which tha defendant
is indicted based on the probable outcome of the trial. It also,
however, raises the question of possible charge bargaining. In the
case of one of the varied charges the defendant changed his plea
prior to trial, in the sacond case the defendant chose not to vary

Thus Lt is possible that

his plea.

In discussing the issue of charge bargaining, howaver, it is more
ageful ko examine those cases where the changed plea was entered to a
charge carrying a lesser penalty than that which was originally
charged. The greatest proportion {66.7 per cent) of the cases in
which there was a reduction, involved changas from gection 61D to
section 61E of the Crimes Act. The remaining cases involved a
varying array of offences with tha exception of two charges of
gection 61E(1l) ianveolving complainants under the age of sixteen which
were reduced to charges of section 61E{2). The change in penalty
which may be imposed in such a reduction is from a maximum period of
six years imprisonment to a maximum penalty of two years

imprisonment.

Of those twenty one cases involving a reduction in the sariousness of
the charge, an analysis of the change in plea racorded over the
period prior to trial indicates that in two thirds (fourteen) of the
cases a change in plea to guilty was entared by the defence.5
Although this would appear to suggest more than juat mare
coincidence, it is not possible to say whether reduction in charges
is an indication of charge bargaining or whether the Crown Prosecutor
was simply exercising his or her digcretion to vary the charges upon
indictment. This issue is returned to below in secticn 5.4.

5.3.1 HNature of the ;ndictment

For each case, information was collected on the nature of the offence
upon which the defendant was indicted. The sources of this
information included; rebords of interview, transcripts and, when
available, medical documentation. The nature of the offence refers,
in the case of sexual offences, to whether penetration occurred,
whether this was penile-vaginal, penile-anal, penetration with an
object, fellatio, cunnilingus or indecent assault. Where the
principal offence was not sexual in nature, details of the offence

were also recorded.

The following results should be treated with caution. Whilst they
describe the nature of the offence, as gtated in court records and
implied by the offence principally charged, they cannot take into

full consideration the whole quality of the evidence available to the

3In 22 per cent of the 319 cases which proceeded beyond
committal, defendants either changed their plea, or entered a plea
after reserving their right to enter a plea at committal.

s eSSBS S EEESEEEEE!
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1
prosacution. For example, it may have been recorded in a record of
interview that the assault involved penetration, howaver, the
defendant may have bean charged with indecent assault. Quite clearly
this would not appear to reflect the actual nature of this offence to

"which the complainant was aubjected. The prosecution, however, may
have had inaufficient avidence to proceed with a charge under secticn
61D. Consequently, in order to increase the chances of conviction
the lesa gavere offence was brought before the court.

Table 5.7 shows the numbar of casaes by whether actual penatration was
alleged, according to the principal offence racorded on the
indictment. In by far the majority of cases the nature of the
agsault was reflacted in the charge at indictment. 1In only 12.0 per
cent of cases would it appear that the nature of the assault was not
reflected in the principal offance upon which the defendant was
indicted. In ninetean (11;4 par cent) of the casaes charged under
section 61lE (indecent assault), avidence in the court records
suggested that either actual penatration, fellatio, or cunnilingus
had occurred at the time of the incident.: In threae cases (17.6 per
cent) chargad under section 81, avidence in the records again
suggested panetration had occurred at the time of the incident.

There were, of course, cases in which the opposite occurred.
Available evidence in the court reccords tended to suggest that the
assault was not as severe as the offence charged reflectad. In four
cases, the evidence indicated that the offence had involved indecent
agsault but had been charged under a category which indicated
penetration. ’

The available data do not permit any deciasion as to whether or not
more or leas severe charges were warranted in some cases. What isa
important, in this regard, is that the evidence available to the
prosecution is judged by them to be of the gquality and reliability
necessary to secure a conviction. Assuming the prosecution was
corract in their judgement then, by definition, in those cases where
penetration was apparent but indacent assault was charged, the
evidence was not of the quality or reliability necessary to secure a
conviction for an offence of greater severity.

5.4. Case discontinued before trial or sentence

A number of cases lapsed prior to trial or sentence. These cases
fell into four categories:

{i) Cases "no billed";
(ii) Cases whare the accused died or absconded prior to trial
or gsentence;
{1ii) Cases remitted to the Local Court for continuation of
committal proceedings; '
{iv}) Cases where there were no further proceedings for reasons
which could not always be determined.




50

EEEEERERERERD

i 2T
ru 3T TV

TELO&L

e e s et P B E WA S E S A s s

12430

cresesseceess (B-HEL SUOTIOSS)
(1}s20UB3I3JO TENXISOWOH

PRI AN B B R A.Hm Co.m“_.uwmu
aTew ‘JIThESSEY Juasapul

+ {08 pu® 6L suotioos) Kisbbng

(ggL pue ¥8L ‘vl ‘£L BUOTIDIE)
aoyzey-deas ‘asyaezy £q 91 - 0T
1316 70 =bpaimouy Teule)

cesesncrrans (2 T} BUOTIOTE)
97 aapun pue T 1116
jo abpatmouy TeUIE)

{gg pue (9 SUOTIOSBS) QT ISpun

1116 jo sbpatmouy Teuaed
c.++s (k79 uotlORs) ¢ Kiobajen
+++-- (gr9 uoT3joas) ¢ Axocbeajed
«+-++ (o719 uotyoes) 7 Lxobazepn
-++++ (gr9 uot3loas) 1 Aiobaiep

0°00T 6TE £°9 0z 0°zs 991 £°0T €€ 0°9
0°00T €% 0°00T €1 0’0 O 0°0 0 0°0
0°00T S 0°0 0 ooy ¢ 070 0 0°09
0°00T LI 0°0 o £°z8 ¥l 8'IT ¢ 6°S
0°00T 9 0°0 0 szt 1 0°0 o s° L8
o'o0T LT 0°0 0 0'0 O 0'0 O 0°0
0°00% V% 0°0 0 z'v T 0°0 0 0°0
0°00T L 0°0 0 €°FT I 0’0 0 0" 0
0-00T 99T 9°0 1 0'88  9vI 0°9 o1 81 €
0°00T 09 £°8 s L1 1 0°sE 12 L9 v
0°00T 2 ~o00s T 0’0 0O 0°0 0 0'0s T
o0 O 0°0 0 0°'0 © 0°0 0 0°0 0
% -oN % "oN 3 -oN % - ON %
! resos  otqeotidde 3oN  3Tnesse 20430 -
JSumouxun Jusdapul

{1)3nesse JO 2aInjeN

souayjo tediourad Aq juamorpur uodn sbieys pue uoTjeazouad Tenjoe Aq 52850 JO Jequni

LS 3TaV.L



TUOTIIVTTOD EBIEP JO swT) BY3 3¢ papeasoid jou pey TeTIl 2yl 9ISYM IEED SUO S9pPNTIUT (1)

hm ﬁ et €T 9z , TYLOL
] | o o o - R R e
Z O ’ Z o . 0 R T R E R E T TS Aofmmﬁ mﬂo..ﬂuﬂvwmv
EDDUBJIJO TEnXasowoqy

. o v 0 o L R I R R N P NI S S, AHm :Oﬂuummw
elew ‘3Tnegse Jusaoapuy

Q 0 o 0 0 Terrrertcs {08 pue gL suotiooas) Axsbhbng
£ 0 o [A T sttt ("84 pue ¥8L ‘¥L ‘FL suoT}Ioas )

Iayjey-days ‘zeyrey Aq
9T - 0T TITH jo obpatmouy TeUIRD

(1)s 0 o T £ Trrrertt (2L pue 1L BUOTIDSE) 91 aspun
, _ pue o1 TIt0 jo abpalmouy Teuien
H N .H O O H L R R TS AQQ Uqh.m h@ WGOMUUWNV
' — 01T Ispun tath jo abpatmouy Teuxe)
zz 0 1 8 €T -- (419 uoTyo9s) p AioBajes
51 £ 9 4 14 Trerrrrrecrerr (ar9 uotIoes) ¢ Aaobezen
s . o o 0 Trretetcssrces (DTI9 wOTIN®S) 7 Aaobajen
0 0 0 0 o Trrrvirrrcsere (dU9 uoT3O8Ss) T Axobajes
TR30L sbutpasosocad Pa33TUmooay puossqe/paig p2aIaj3ue avuayjo

. Iay3zangy onN _ 1119 ON

| TOTIENUTIUCOS TP I0J uUoBeay

TOoTIENUTIUOO8 TP I0F voseas Aq sousjuas 1o TeTI} Saxoyaq bDuisdey seabieys jo Jaqunu Tel0]
_ S ATIIVL




- 52 -

s

Table 5.8 details the total numbar of charges and of fences
discontinued before trial or sentaence, by reaacn for discontinuation.
As discussed earlier, the Crown or the defence may make application
that "no bill" or indictment be found in respect of one or more
charges. In the case of twanty-six charges "no bill" of indictment
was found by the Attorney General in committal matters involving
child sexual assault offances in 1984. The majority of these charges
involved indecent assault offences under section 61E (13 charges) and
nine charges involved sexual intercourse offences, the remaining four
wera non-saxual offences. Thaese charges related to saventaen
dafendants. In the cage of ten defendants for whom one or more
charges were "no billad", additional charges on which a bill of .
indictment was found proceaded for trial or seantence.

The gecond catagory of offences which lapsed before sentence or trial
were those in which the accused died or abaconded. Thirteen charges
fell into this category. Again the majority of charges were for

offences involving indecent assault. These thirteen charges related

to fiva defendants.

EEEER

which lapsed involved defandants who
gses were remitted to the local court
following a change of
hange his or her plea

The third category of offences
had pleaded guilty, but whosa cal
for continuation of committal proceedings
plea. In matters where the accused wishes to C

prior to sentaencs:

"[They) may requast the presiding judge to order that
the original proceedings for committal be continued,
when the matter will be remitted to the magistrate for
formal proceadings for committal for trial to

the judge may also _make the same order cn

the request of counsel for the Crown or on his own
motion for any- other reason. The judge, instead of
ordering the matter to be continued befora <the
magistrate, may (unless the matter is punishable by
life imprisonment) direct £hat the accused ba put on

trial for the offence charged...”
{ (Smail, Miles, Shadbolt 1980: 142)

In respect of thirteen charges the accused was remitted to the Local
Court for the continuation of committal proceedings. "In these
matters the committal proceedings were held in 1985, not 1984, and
hence fell outside the selection criterion for inclusion in this
gstudy. These matters are, therafore, not further included as matters
which proceeded. The charges involved in this category included aix
charges of sexual assault without consent {section 61D), four charges
of indecent assault (section 81), cone charge of indecaent assault
‘(section 61E) and two charges of acts of gross indecency (sesction
78Q). 1In all of these cases the outcome of criminal proceedings was
available from the court records. The original thirteen charges were
laid against defendants involvaed in ten casea. In sevan of thaeae
cases the defendants were recommitted on two counts of section 61E.

continue. ..
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Six were sentenced on these charges and cne was found not guilty (he
was, howaver, found guilty in respect of threa other complainants).
In one casa the defendant was recommitted for sexual assault without
consent (saction 61D) and consequently found guilty. In the
remalning two cases, the police did not appear at committal arid the
caseds ware dismisaed

1% o o AR

The final set Gf chargas not proceeded with were three counts of
sexual assault without consent (section 61D) and one count of attempt
carnal knowledge of girl under 10 (mection 68). With respact to two
of these charges the reason for not proceading could not be
determined (section 68 and section 61D). In the case of the
remaining two charges of saction 61D it waa recorded that the
defendant involved pleaded guilty to one count of section 61E and
these two additional charges were not proceeded with. This incident,
again, raises the gquestion of charge bargaining.

Table 5.9 details the number of complainant-defendant pairs to whom
the above charges relate and the number of distinct defendants
involved in those cases where one or more charges lapsed before
sentence or trial. In total, 40 defendant-complainant pairs and
thirty-one distinct defendants had charges lapse following committal.
The table is self explanatory. It does not, howaver, reflact thae
actual number of gases which did not procased to trial or sentencs,
nor:-does it indicate the number of distinct defendants against whom
criminal proceedings did not continue.

. TABLE 5.9
- Charges discontinued
before'tria; or sentence(l)

¢ No. of defendant-

complainant pairs No. of defendants

{(Total = 319) (Total = 240)
Reason for : - f
digcontinuation : _No. . % . No. %
No bill entered ......c.0.. 20 6.3 . 17 7.1
Died/absconded ............ 6 1.9 5 2.1
Remitted to Local Court ... 10 3.1 8 2.1
No further proceedings .... 3 0.9 3 1.3
TOTAL(2) - : B 40 12.5 31 13.0

(1) Percentage of all cases committed to trial or sentence.

(2) Includes one case where the trial had not proceeded at the time
of data collection.

.
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Of the thirty-one diatinct defendants for whom one or more charges
lapsed, only eleven still procesded to trial or sentencs for
additional offences which they had allegedly committed. Twenty
distinct defendants involved in twenty-six cases (8.7 per cent) failed
to proceed to either gentence or trial. In the case of one distinct
defendant committed on charges with respect to two complainants,
proceedings continued for charges laid with respect to.only one of
those complainants.s Overall, 6.7 per cent of distinct dafandanta
had proceedings lapse aftar the first committal hearing, although all
defendants were committed on at least one charge at that hearing. .

5.5. Matters committed for trial and sentence

Whather a person is committaed to a higher court for trial or sentence
ig determinad according to the plea antarad at committal. Where the
accused enters, and the magistrats accepts, a plea of guilty,
committal for sentence will follow. 1If, howaver, the accused pleads
not guilty or exercises their right not to enter a plea, then the
accused will be committed for trial.  The accused may change their
plea at any time. As indicated in the above section, if the accused
wighes to change their plea to "not guilty" at or precading sentence,
then the presiding judge may order that the case be remitted to thae
Local Court to enable proceedings for committal for trial to
continue. Conversely, should the accused wish to change thair plea
prior to trial to one of guilty, then the case will usually proceed to
sentence.

With the introduction of the Crimes (Sexual Assault) Amendment Act in
1981, it was anticipated that there would be a greater number of
guilty pleas to offences coverad by sections 61B-61E, than to the
pre—axisting common law offence of rape (Hansard 1981}. The reasoning
provided for this assumption was that cffenders would be more likely
to enter a guilty plea under the new legislation (as it was then) with
ita graduated penaltiep for saxual offences of differing geriousness,
than for rape with its single maximum penalty of life imprisonment
(Bonney 1986). The expectation was confirmed by the Bureau in two
gtudies (Bonney 1985, 1987}. The findings of Cashmore and Horsky for
child sexual assault mattprs completed in 1982 alse showed a higher
proportion of cases proceeding to sentence (rather than trial) under
the post-1981 legislation (90.9%) than under the pre-1981 legislation
(48.5%) .

Cashmore and Horsky (1987) also found that the proportion of guilty
pleas increased from the more to the less serious offencesa within each
category {(pre- and post- 1981 amendments}.

The following sections examine those cases for which there was a
committal hearing in 1984 according to whether they were originally
committed to trial or sentence (not guilty or guilty pleas) and
whether the defendants changed their pleas to any charges.

SI; should be remembered that of the twenty distinct defendants
for which cases lapsed at trial, five had their cases remitted to the
pocal Court in 1985 and were sentanced on all but four charges
involving three complainants.
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5.5.1 Matters committed for sentance

Table 5.10 shows the number of cases committed for trial and sentance
in 1984 by principal offence.? Excluding thosa cases in which the
defendant entered a plea of guilty following committal, defendanta in
58.1 per cent of cases wara committed for sentance after antering a
guilty plea at committal.

TABLE 5.10
Number of cases committed to trial and sentence
‘ by principal offence(l)

Trial _ Santence Total
offence category - No. % No. % No. %
Category 1 (section 61B) 0 0.0 0 0.0 0 0.0
Categeory 2 (section 61C) 0] 0.0. 2 100.0 2 100.0
Category 3 (section 61D) 29 60.4 19 39.6 48 100.0
Category 4 (saction 61E) 57 35.4 104 64.6 161 100.0
Carnal knowledge of
girl under 10
{sections 67 and 68) 5 100.0 Q 0.0 5 100.0
Carnal knowledge of
girl 10 and under 16
{sections 71 and 72) 13 52.0 12 - 48.0 25 100.0
Carnal knowledge of
girl 10 - 16 by father,
step-father (sections
73, 74, 78R and 78B) ; 6 42.9 8 57.1 14 100.0
Buggery
(sections 79 and 80) ) 3  37.5 5 62.5 8 100.0

f
Indecent agsault, male
(section 81) 0 ., 0.0 13 100.0 13 100.0
Homogexual offences
(sections 78H-Q) 1 33.3 2 66.7 3 1400.0
Other .8 66.7 4 33.3 12 100.0
TOTAL 122 41.9 169  s8.1 291 100.0

(1) Baged on principal offence proceeded with by ocutcome at

sentence.

. "Those cases in which charges laid against the accused lapsed
Prior to sentence or trial are neot included in this tabla.
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5.5.2 Mattars cosmitted to trial

pafendants in 122 caase3d (41.9 per cent) ware committad for trial
after exercising thelir right to enter no plea or sntering a plea of
not guilty at committal. These cases include those matters in which
thae defendant changed their plea prior to or at the beginning of

trial.

Table 5.11 details those cases in which the defendant was committed
for trial and indicates that in sixty-one casas {50.0 per cent),
defendants committed to trial changed thalr plea to guilty. Of
these, forty-ona (67.2 par cent) enterad a plea of not gqulilty at
committal with the remalning twenty reserving their right to anter no
plea. Consequently, half of those casas originally committed to
trial or 21.0 per cent of the 291 cages committed, actually proceadad
by way of trial by jury.s Table 5.12 displays the number of casas

in which the defendant actually proceeded to trial and sentence. As
shown, the majority of casas (79 per cent) in this study were matters
upon which the defendant was diractly sentenced.

In total, 176 defendants proceeded to gantance and 45 defendants
proceeded to trial. (one defendant proceeded to both trial and

gentence for charges in respect of two complainants.)

TABLE 5.11
Wunber of cases committed to trial:
plea at committal and at trial

Plea at trial

\ Guilty Not gquilty Total
Plea at committal No. % No. * No. %
!
Not guilty -...... 41  33.6 53 43.4 94 77.0
No plea ...-ccensns 20 16.4 a 6.6 28 23.0
6l 5§0.0 61 50.4 122 100.0

TOTAL

8In the case of one defendant who was committed to trial for
offences committed against two complainants, after changing his plea
to guilty for one dafendant he proceeded directly to sentance. On
the charges with respect to the second complainant he did not vary

his plea and was tried by jury.
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5.5.3 A comparison of cases committed for trial and sentence.

As indicated above, a number of studies have found that the greater .
the severity of the offence (measured by maximum penalty) the more
likely the defendant is to plead not guilty (Bonney 1986, Cashmore
and Horaky 1987). The findings of the current study are more
equivocal. g ' .

' TABLE 5.12 '
Humber of cases which actually proceaedsd to trial and sentamce
by principal offence

Trial Sentences Total

offence category No. K Ro. % . No. %

Category 1 (section 61RB) 0 0.0 a 0.0 0 0.0 '
Catagory 2 (section 81C) 0 0.0 2 100, 2 100.0

Category 3 (section 61D) 12 25.0 38 75.0 48 100.0

Catagory 4 (section 61E) 27 16.8 134  83.2 161 100.0

Carnal knowledge éf 7

girl under 10

{sections 67 and 68) 2 40.0 .3 60.0 5 100.0 '

Carnal knowledge of'
girl 10 and under 16 ) T - -
(sectiona 71 and 72) ) 6 24.0 19 76.0 25 100.0

Carnal knowladge of
girl 10 - 16 by father,.
atep-father (sectiocnas

S It AR i e

g, 73, 74, 78A and 78B) . 5  35.7 9 64.3 14 100.0

f Buggery - ’ ' ' : .

i {gecticns 79, 80} -2 25.0 6- 75.0 8 100.0

? Indecent assault of male ;

A (section 81) 0 0.0 13 100.0 13 100.0

; Homosexual offences o ) i

! (sections 78H-Q) o!r 0.0 3 100.0 3 100.0 :
Other 7 58.3 - - 5 41.7 12 100.0
TOTAL 61 21.0 230 ~ 79.0 291 100.0

Defendants inveolved in cases where the principal offence charged was
section 61D or section 67 were more likely initially to plead not
guilty? than guilty: 60.4 per cent and 100 per cent, respectively

. Ypefendants agpearin? at committal for offences attractin? a
maximum penalty of life imprisonment wers unable to enter a plea of
guilty at committal until the amandment of Saction 5la of the
Justices Act in 1985. Consequently, in the five cases where the
defendant was charged under Saection 62 of the Crimes Act, a committal
heaiing was automatic, and only after that could the defendant plead
guilty.
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{sea Table 5.10%.
panalties. Convaersely,

Both of these offences attract high maximum

in cases whera the principal offence charged
was gection 61E or section 81, both of which attract lesser maximum
penalties, the defendants were more likely to plead gullty at
committal {64.6 per cent and 100.0 per cant, respectively) than not
guilty. In those cases involving charges of saction 71, saction 73,
gection 78H, section 78K or saction 78N, defendants wers almost
equally likely to plead guilty at committal as not guilty. On the
other hand, the two defandants chargaed under section 61C and five of
the seven defendants charged under gaction 79, pleaded guilty at
committal. All of these offences, attract high paenaltiae. Table
5.12 shows the proportions of cases for which a dafendant finally

‘enterad a plea of guilty or not guilty and, thus, actually went to

gsentaence or trial.

The picture painted above is muddied by the varying nature of the
charges and their agssociated penalties. Clarification ia provided by

examining those cases which were committed to trial and thoge

committad to sentence according to the saverity of the offence. As
maximum penalty at conviction

ghown in. Table 5.13, in cases where the
was under 7 years, the defendant was more likely to plead guilty at

committal than in cases where the maximum penalty at conviction was 7
Chi-sguare analysis indicates that there is a

nship between the maximum penalty, and the
defandant’s plea (a2 = 16.81, df = 2, p< 0.001). Omn the basis of -
previous findings, one would expect, however, a plea of not guilty to
be entersd more frequently by defendants in cases where the maximumn
penalty was over 12 years than in cases where the maximum sentence
was between 7 and 12 years. In cases committed to trial in-1984 this
was not the case. As Table 5.13 details, 46.2 per cent of defendants
in cases involving a possible maximum penalty of 13 years and over
entered a plea of guilty, compared with 42.1 per cent of defendantd
in cases whers the maximum penalty at conviction was between 7 and 12

years or more.
significant relatio

years. )

-

TABLE 5.13
Number of cases committed to trial and sentence
by Feverity'of the offence

Trial Sentence Total
Maximum penalty No. % No. % No. %
Up to 6 years ........ 57 32.4 119 67.6 176 100.0
7 - 12 y@ars ...cseecn 44 57.9 32 42.1 76 100.0
13 years and over .... 21 3.8 18 46.2 39 100.0
TOTAL 122 41.9 169 58.1 291 100.0
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The hypothesia that dafendants are more likely to plead gulilty te
offences attracting a light penalty is confirmed, however, when a
comparigson is made of cases which agtually proceeded by way of trial
and .cases which actually. proceaded by way of gentencs.l0 As
‘displayed in Table 5.14, defendants ara more llkoiy to plead guilty
to offences which attract a maximum penalty of up to six years (84.7
per cent} than to offences which attract a penalty of between asaven
and twelve years imprisonment (73.7 per cent), or over twelve years
imprisonment (64.1 per cent). This relationship between maximum
penalty and plea is a statistically significant one (a2 = 9.91,

df = 2, p < 0.001). Furthermore, defendants are leaat likely to
change their plea where the offence attracts a high penalty. In 70
per cent of cases where the maximum penalty exceaded twelve years,
defendants did not change their plea at or prior to trial. By
comparison, in only 47.4 per cent of cases in which the principal
offence attracted a maximum penalty of up to six years did the
defendant not change their plea to guilty. This does not mean that
the prospect of a longer gaol term is a disincentive to change of
plea. It may mean that more serious charges tend to ba laid on
stronger evidence than that which prompts the laying of lesser
charges. ' '

TABLE 5.14
Number of casas which actually proceeded to trial and semtence
by severity of the offence :

Trial Sentancé Total

Maximum penalty No. % No. %  No. %

Up to 6 years ........ 27 15.3 149  84.7 176 100.0

7 - 12 years .....c.c.. 20 26,3 56 73.7 76 100.0

13 years and over .... 14 35.9 25 64.1 39 100.0
F

TOTAL 61 21.0 230 79.0 291 100.0

To summarise, the likelihood of a guilty plea increases as the
potential maximum penalty decreases. This is not evident, however,
from an examination of guilty pleas at committal. When cne examines
all cases involving a guilty plea, independent of the time when the
plea was entered, however, it is apparent that defendants are most
likely to enter a plea of guilty to offences with lesser penalties
and a plea of not guilty to offences attracting a heavy panalty.

1%Those cases which actually proceed to sentence involve all
cases where the defendant pleaded guilti at committal and those where
Ehg gefendant changed their plea to guilty at or just preceding
rial.
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5.6. outocomea

Tabla 5.15 datails the relationship batwsen the total nunber of
charges proceeded with, and the charge outcome. Of the 457 charges
laid against defandants, 86.9 per cent rasulted in a guilty outcome

whether by way of £ la r

acquittal of that charge.

TABLE 5.15

Total numbar of charges proceeded with by outcome

|

Only 13.1 per ceant
of charges which were proceaded against beyond committal saw an

Procaaded

with Guilty Acquitted
No. No. % No. %
category 1 {section 61B) 0 ¢ 0.0 o Q.0
Category 2 (section 61C) 4 2 50.0 2 50.0
category 3 (section 61D) 76 63 82.9 13 . 17.1
Category 4 (section 61E) <241 216 . 89.5 25 10.4
Carnal knowiedge of
girl under 10
{sections 67 and 68) 5 4 80.0 1 20.0
carnal knowledge of
girl 10 and under 16
(sections 71 and 72} 37 30 81.1 7 18.9
f
Carnal knowledge of
girl 10 - 16 by father,
step-father (sections
73, 74, 78A and 78B) { 25 23 92.0 2 8.0
Buggery
{sections 79 and 80) 10 9 90.0 1 10.0
Indecent assault
(section 81) 22 22 100.0 0 g.0
Homogexual offences
(sections 78H-Q) 17 13 76.5 4 23.5
Other . 20 15 75.0 . 5 25.0
TOTAL 457 397 B&.9 60 13.1

NSRS SEEEEEEEESEEEEEE
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5.6.1 Sentence matters

With the exception of five cases, the outcome for defendants who
pleaded guilty to all charges at either committal or trial is
obvious: they were convicted on all charges and sentenced. In the
five cases where the defendant was not convicted of all charges, two
defendants were indicted on section 61D (sexual intercourse without
consent) but sentenced for offences under section 71 (carnal _
knowledge of girl ten and under sixteen). In the case of the three
remaining defendants it was noted on the cover sheet of the court
record (amongst other documentation) that, in the event that the
defendant be acquitted of the principal offence, conviction on an
alternative charge should be considered.

For example:

“Sexual intercourse without consent (1 count); carnal
knowledge of girl ten and under sixteen (alternative).”

In the first case (case A), a matter orig%nally committed for
sentence, the defendant was convicted of the principal offence -
attempt sexual intercourse without consent (sections 61F/61D) - and
not on the alternative charge of attempt to carnally know girl ten
and under sixteen (section 72). In the second and third cases, the
defendants were originally committed for trial but became santence
matters after a change of plea was entered. The second defendant
(case B) was originally to be tried on one count of sexual
intercourse without consent {(gsection 61D) with an alternative charge
of carnal knowledge of girl aged ten and under sixteen being recorded
on the indictment. After changing his plea, the defendant was
convicted and sentenced on the alternative charge of saction 71. The
third defendant (case C), who was not convicted of all charges
despite proceeding directly to sentence, was charged with twelve
counts of four offences: four counts of homosexual intercourse of
male under ten {section 78H); four alternative counta of attempt
homosexual intercourse of male under ten (section 78I); one count of
attempt buggery (section 79); and three counts of act of gross
indecency {section 78Q}).. The defgndant was convicted and sentenced
on all counts with the exception of the principal offence indictad
(sectionATEM); -

The sentencing of defendants in matters involving alternative charges
warrants some comment as it again raises the question of charge
bargaining. A bill of indictment may be filed against a defendant
with "alternative” chargese. In proceeding with guch charges it is
not necesaary for a plea to be sought or entered, although in some
casgs this may happen.

In matters where the defendant is committed for trial but latar
changes his or her plea to guilty, the usual practice is to
discontinue proceedings with respect to the alternative charge(s).
No evidence will be offéred, the case with respect to those charges
will be dismissed and conviction:and sentence will occur on the
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principal offence indicted and any other offences not indicted as
altarnative charges. Where the defendant refrains from changing his
or her plea and proceeds to trial, the jury may convict on the
principal offence indicted or on the altarnative charges entared on

the bill of indictmant.

The incidence of alternative charges occurrad in only five cases
committed in 1984: three asentence mattars and two trial matters.
The sentence matters are degscribed above. The trial matters lnvolved
charges of section 61D and gaction 61E, with alternative charges of
gsection 79 and section 61D, respactively. In both cases, the
' gafendant was acquitted of both the principal offence and ‘the

alternativa charges.

Sallman and Willis (1984:74) describe plea bargaining or charge
bargaining as:

Agreements between the accused and the Crown, whereby
the Crown agrees to withdraw some of the charges that
have been laid in return for the accused pleading
guilty to others... the major advantage for the Crown
is... the fact that a conviction is obtained without
the need for a trial and the risk of total acquittal
which that involves. The major advantage for the
defendant ' is that by pleading guilty to the lesser
charge and not being liable to conviction on the more
serious one, the sentence which is available to the

court and the sentence which is actually likely to be
imposed are less than they would otherwise be.”

Court records, as stated in the introduction, do not always provide
great detail on a case. Information may be missing or recorded
incorrectly. In gome@ matters it may be that the alternative charges
have indeed been dismissed following a change in plea but incomplete
notation failed to record this. This, however, would not appear to
be so in either case B or case C, abova. In both matters, a change
of plea was accepted to "alternative” charges upon which the
defendanta were then contvicted and sentenced. Had the "usual”
procedure been followed in both of these cases, sentence and
conviction would have occurred for the principal indicted offence and
the alternative charges dismissed. Both case B and case C give
weight, therefore, to the argument that charge bargaining exists
within the criminal justice system at some level, although it would
not appear to be very common amongst the matters covered in this

study.

5.6.2 Trial matters

Whilst the outcomes of those cases which were direct sentence matters
was mainly clear cut, the sxtuat;on wags more complex in cases where
the defendant pleaded not guilty to one or more charges. Table 5.16
details the outcome of cases proceeded with by principal offence.
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The columns "guilty verdict” and "acquittal” indicate the results for
tha principal offence of the sixty-one cases which proceeded to
trial. Approximately forty-three per cent of those cases which
proceeded to trial resulted in a guilty verdict in respect of the
principal offence. The remaining fifty-seven per cent of cases
rasulted in acquittals. There wera, however, three cases in which
the defendant was acquitted on the principal offence but convicted on
charges attracting a less savere penalty. Thus, 47.5 per cent of
trial cases reaulted in the conviction of the defendant on cne or
mora of the indictad offences, whilst a majority of defendants were
acquitted. - In other words, 52.5 per cent of trial matters and 11.0
per cent of all casas which proco.dsd to trial or sontencn rouult.d
in-an acquittal.

As Table 5.16 suggests, the outcome of trial cases fell into three
categories:

;i) acquittal On ‘all. chargas:
(i1} ‘conviction on acme charges and acquittal of some charges;
{(iii) conviction on all charges.

A total of one hundred and bna charges were recorded againat
defendants who proceeded to trial. 1In thirty-two cases (52.4 per
cent) involving 24 defendants, the defendant was acquitted of all

‘charges. Tha principal offences in these thirty-two charges ware:

8ix charges of section 61D; seventeen. chargos of gection 61B; four
charges of saction 71, one charge of saction 73; and four charqal of
othar offences which included two charges of abduct with intent to
carnally know (saction 89). :

bnly six cases involved mixed cutcomes where defendants were
acquitted on one charge and convicted on one or more charges. The
principal offences involved iA these cases wera as follows: two
charges of section 61D where the defendant was indicted on a number
of counts of this offence and consequently acquitted of one; one
charge of section 67 on which the defendant was acquitted but
convicted of indecent assault (section 61E); one'charge of saction 73
on which the defendant was acquitted but convicted on four counts of
indecent assault (section 61E); and two charges involving other
cffences.

' The final category into which cases fell was "convicted of all

charges"”. Most commonly in these cases (10} the principal offence
recorded was gection 61lE. In the remaining thirteen cases the
principal offence charged.was section 73 (three cases), section 67
{(one case) and sactions 61D, 71, 79 and'thosg falling into the
category “other” (two cases respectively). In total, twenty-one
distinqt defandants ware qoﬁvidtqd-at trial on one or more charges.
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Rafarring bnck to Table 5.16, in which the principal offaence
resulting in a conviction is shown, it is apparent that 89.0 per cent
of all cases ‘kesulted in a conviction.l As shown in Table 5.16,

the’ conviction rate for each sexual offence category as a proportion
of those cffences indicted aocordinq to principal charge, wag high in
all offence groupings, ranging from bctween approximately 80 per cent
to 100 per cent. The exception to this was in those cases where the
principal offence charged did not fall into the catagories lexual
agsault offences” or "carnal knowledge or homosexual offencas”. In
these cases the conviction rate raccrded was 58.3 per cent.

As one would expect, the majority of convictions were recorded for
cases where the defendant pleaded,guiltf (79 par cant). Only 8.2 per
cent of defendants convicted of the principal offance upon which they
were indicted pleaded not guilty or entered no plea.

Among the sixty-one casas tried by a jury, thera were also
differences between categories in the likelihood of being convicted.
With the axception of cases tried under sectiona 61D, 67, 73 and 79,
defendants were acquitted of the principal offence more frequently
than convicted, this was particularly trus of defendants tried for
indecent assault.2 ' ' -

5.7. - Sentencing practices

The range of maximum penalties for sexual offences against children
which are available to the sentancing judge are displayed in

Table 1.1 (pp 9-12). The statutory maximum available to the ]
sentencing judge reflects four factors: the incidence of actual or
threatened viclence, the relationship between complainant and
defendant, the age of the child and'penetration. These vary,
however, across categories. Carnal knowledge and homosexual offences
under sectiéon 78H to séction 78Q have maximum penalties which reflect
the age of the child and the occurrence or ctherwise of penetration.
The maximum imprisonment pericd for sexual offences charged under
section 61B to section 6lE are graduated and dependent on the level
of associated violence, and in e cagse of section 61D and sectiocn
61E offences, the age of the complainant. Homosexual offences
committed under sections 79, 80 and 81 have maximum penalties which
reflect the occurrence or otherwise of penetration. '

The majority of convicted offenders in this study did not receive a
custodial sentence. ©One hundred and fifteen (58.4 per cent)
offenders received non-custodial sentences. One offender was
sentenced to the riging-of-the-court. Custodial sentences were
imposed upon eighty-two offenders (42.6 per cant). y

= et e e e e

lthis includes those matters where the defendant was not i
convicted on the principal but some other -offence. Note that this i
figure relates to cages not all charges, as described in section 5.6 :
i.e. since there may be more than one charge ger case, the proportion i
of guilty findings is slightly different to that given here.

?This includes those cases indicted on section 61D but
convicted and sentenced on section 71, as well as the defendant
sentenced on gection 78T.

.
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A
Table 5.17 displays the total head sentence imposed with respect to

sach defendant-complainant or, strictly speaking, of fendex-victim
pair. Tables 5.18 and 5.19 provides detail of the length and
conditions of recognizances imposed upon defendants. Based upon
offander-victim palrs, offenders involved in one hundred and thirteen
cases were sentenced to imprisonment. Offenders in one hundred and
twenty-ona cases received good behaviour bonds (recognizance). In
thirteen cases the offender received a community service order
ranging from 120 hours to 100 hours in length and in eleven cases the
offender received a good behaviour bond with a fine attached. '

TABLY 5.17
Total head sentence impossd with respect to
each cosplajinant-defendant pair

Sentence : Noe. %
Non-cugtodial sentence

Rising .oftha co“rt llltl...l‘ll.lIO.Il....'I.-l. ) 1 0.4
RECOGNLZANCE .ccvassscrsersscarenasnsescsernanns 121 46.7
Recognizance and fin@ .....cceccecvecccnoonnneen 11 4.2
Community service order(l) ....eececessccncacves 13 5.0
Total Non-custodial ' _ 146 56.3
Custodial sanfanqg

Periodic detention teresesensvecennasvessananeas -] 2.3
Less than )12 monthd .....cccc0nceen cnesesnans caes 6 2.3
12 months to less than 2 Y@Ars ....sccecrssccocse 14 5.4
2 years to less than 3 YOArS cassevcees seruasans 17 6.6
3 yeara to less than 4 yoars .....s-- seseseva “oo 12 4.6
4 years to less than 5 years ..... sessssnerveses 16 6.2
5 years to less than 6 ypars ..... vesaseracnesus 8 3.1
6 years to less than 7 years ....cc-veeevecevace 10 3.9
7 years to less than 8 years ........ seascervrse 4 1.5
8 years to less than 9 years ...... seseanunsenen 9 3.5
9 years to leas than 10 y@arsg ..c.sevecuccavese . 7 2.7
10 years and OVEI ..ccscarcnsnscsnces teserreneae 4 1.5
Total custodial ) . 113 43.6

TOTAL SENTENCED : 259 - 100.0(2r |

(1) rncludes two defendants who were sentenced to CSO with a
recognizance period also.

(2) Percentages may not add up to 100 due to rounding error.

SERECEEEIILY
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Offenders antering a recognizanca must sign an agreement which
stipulatea a time period during which the offender must be of good
behaviour and/or a aat of conditiona which they must satliefy. On
breach of the agreement, he or she may be brought back before the
court on the breach and re-sentanced for the original offance.

TABLE 5.18
CQnditlons of recognizance for offenders receiving a racogni:anca
(complainant-dafandant pairs = 134)

{
K

3 Conditions of recognizance(l) No. %
Probation and parcle ........ccieesccccnessccnas 93 69.4
Treatment and therapy ..-ccceveveceeacossasonsnns 54 40.3
Not to reside with complainant ......ccisiveenne 8 6.0
Not to approach complainant ....eceasersncncaces 15 11.2
Other CONALLIONS +o'veevvrreesvaceecncvencensones 24 17.9

{1) Includes all persons with a recognizanca as the head sentence
and the two defendants who wera also sentenced C50'a.
Percentages add up to more than 100.

TUlBIJE 5.19
Length of recognizance for offenders raceiving a recognizance
{complainant-defendant pairas = 134)

] *Length of recognizance(1) 2 ' No. %
No time period stated ....cevesvirsasccsasansanas 2 1.5 ?
Legs than 12 months .....iiieiicsnanaasacassanas : 1 0.7 E
12 months to less than 2 years .......svevvveeens 10 7.5 é
2 years to less than 3 years ... ................ 29 21.6 ;
3 years to less than 4 YEArs ....eeevesccsnsanss 65 48.5 %
4 years to less than 5 years ....c.ccessssesessns 7 5.2 2
5 years to leas than 6 years .....cecceessviessss 18 13.4 %
6 years and OVer .......ciisvesanrnoncrnns caeens 2 1.5 ;

t1} Includes two defendants who were sentenced to CSO with a
reccgnizance period also. Percentages add up to more than 100.

The length of time for which offenders were to be of good behaviour
ranged from six months to eighty-four montha. The majority of
offenders were to be of good behaviour for perioda not exceeding 48
months (78.3) per cent). The average length of time feor which
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offendars ware to be of good pehaviour was 35.4 months.
(77.6 per cent) conditions ware stipuliated for the recognizance
period. The majority of casas involved supervision by the Probation
and Parole Service (69.4 per cent) and a smaller proportion of cases
. involved a condition stating that the offander was either not to
resida with the complainant (6.0 per cant) or not to approach the

complainant (11.2 per cent).

In 104 cases

Based on offender-victim pairs, the majority of cuatodial sentances
were batween one and five years (52.2 per ¢cent). The median length
of the total or aggregate head sentence was §2.1 months.3 In the
majority of cases in which the defendant received a custodial -
sentence for more than one offence, the sentances were to be aerved

concurrently: 43 of tha 54 cases receiving a custodial sentence for

multiple offenceas.

In elaven cases, however, the santences imposed were to ba served
cumulatively. The non probation/parole periods specifiad for the
eighty-three distinct offaenders rangad from zero to one hundred and
eight months with an avarage of 25.6 montha. In the case of one
offender sentenced to life imprisonment for attempted murder, the
sentencing judge declined to specify a non-parole pariod.

As Table 5.20 shows, in some casea the non probation/parcle period
excaedaed the actual sentence length. In these casas tha offender was
sentenced in respect of more than one complainant and the
imprisonment periods ware to be served concurrently or the offender
was to serve the sentence concurrently with sentences for non-sexual
offences on which they had previously been imprisoned.

5.7.1 Custodial verses non-custodial semtences by principal offence

The likelihood of a person receiving a custodial sentence rather than
a non-custodial sentence is dependent on a number of factors
including the seriousness of the offence, (as defined by the maximum
possible penalty) prior criminal record, and victim-offender
ralationship. As indicatéd earlier, the factors which datermine
seriousness vary across offence types. In soma offence groupings the
primary determinant of seriousness is the age of tha victim whilst in
other offence groupings (e.g. ~Sexual agsault offences”) the primary
determinant of seriousness is the amount of violence inflicted. In
the category "sexual assault of fances,” sariousness of offence is
also determined by the age of the victim. Thus, a person who
indecently assaults a person aged under sixteen is liable to six
years penal servitude, but only four years if the victim ia aged
sixteen or over. Seriousness is independent of neither age nor

injury.

In the study by Cashmore and Horsky (1987), a number of factors were
seen to influence the likelihood of an offender receiving a custodial

who received life imprisonment.
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sentence including relationship between defendant and complainant,
age of the victim, the infliction of phyaical injury and prior
criminal record. As already indicated above, the dagree to which any

‘of thesa factors influence sentance sutcome cannot ba aimply

datermined. Age and phyaical injury are not independent in
detarmining maximum paenalty, as Cashmore and Horaky notae:

"In fact, a custodial sentance was more likely than a
good behaviour bonﬁ only in cases in which the victim .
‘'waa 16 or older. As indicated earliar, both guilty
pleas and convictions following trial... were laeas
common in cases involving older than younger victims,
" but it seems that when a conviction invelving an older
victim was secured, it was more likely to result in a
custodial gsentence than in a good behaviour bond. This
is prcobably becausa these cases involved more serious
offences than those involving younger victims, thereby
making a custodial sentence more likely.”
" (Cashmore and Horsky 1987:59)

~ In-addition, not all cases are independent of each other. As the
_section on incident characteristic¢s indicated, a number of the cases
" for which there was a committal hearing in 1984 involved single
.offenders and multiple victims or multiple offenders and single

-victims. The penalty imposed in cases where single offenders were
sentenced for offences involving multiple victims cannot, therefore,
be said to be independent of each other. Nor are penalties imposed
on different offenders involved in the same case. The outcome - {head

' sentence) for each complainant-defendant pair involved in such cases

.are interdependent. This further complicates any statistical
analyses of the result and care should bae taken to bear this

interdependence in mind when interpreting Table 5.21.

Table S5.21 depicts the distribution of sentences imposmed by principal

offence. Although in a small majority of cases a non-custodial
penalty was imposed, this was ngt reflected across all offence
categories. In fact, for the majority of offence categorias,
custodial penalties were imposed upon the offender more frequently
than were non-custodial penalties. The exceptions were in cases
involving indecent assault, and carnal knowledge of girl ten and
under sixteen (section 71). ©Of those offendera convicted where the
principal offence was indecent assault charged under section 61E,
67.1 per cent received a non-custodial sentenca.

An even greater proportion of convicted offenders (92.3 per cent)

received a non-custodial sentence where the principal offence was
‘section 81 (indecent assault), although the numbers are small.

Offenders convicted in cases where the principal offence was section

"'71 received a non-custodial sentence in 60.9 per cent of cases and a
- Custodial sentence in 39.1 per cent of cases.
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1

Also shown in Table 5.21 il_tho mean length of cuntodiai'pontonqis,by

principal offence. The offence for which the mean custodial sentence .
was greatest (92 months) was buggery (section 79 and 80), whilat the

offence for which the mean custodial sentence was smallest (33
months) was indecant assault (saction 61E}. The mean custodial
gantance imposad for all offances was 51.6 months (eaxcluding the one
case of a lifa sentenca).

o TABLE 522
Type of sentence and average length of custodial sentence
by seriousness of offance

Non-—-
_Maan(l) Custodial custodial Total
Maximum penalty No. +  Neo. L ] No. %
Up to 6 years ....... 33.3 49 30.4 112 69.6 161 100.0
7 - 12 years ........ 56.7 34 52.3 31 47.7 65 100.0
13 years and cver ... 72.8 30 90.9 3 9.1 33 100.0

TOTAL 51.6 113 43.6 146 56.4 259 100.0

(1) The mean for cases where the maximum panalty for the principal
offence was up to six years includes six cases where the :
custodial sentence was to be served pericdically. These have

h been excluded from determination of the mean. In tha cases where
the maximum penalty for the principal offence exceedad twelve
years, the case in which the penalty imposed was life haa been
-excluded in determining the mean sentence length.

The mean length for custodial sentences incrsased as maximum poggible
penalty increased. As shown in Table 5.22, persons receiving a
custodial sentence for offencas with a statutory maximum of up to six
years, on average were santenced for 33.3 montha whilst persons
receiving a custodial sentence for offences with a statutory maximum
exceeding twelve years, on average were sentenced for 72.8 months.
Similarly, the likelihood of receiving a custodial sentence increased
accordingly. Defendants convicted in cases where the principal
offence attracted a -maximum penalty not exceeding six years were
least likely to. receive a custodial sentence (30.4 per cent) whilst
defendants convicted. in cases where the principal offence attracted a

maximum penalty in excess of twelve years were most likely to receive -

a custodial gentence (90.9 per cent). The ralationship batween .
length of maximum penalty and the imposition of a custodial sentence
was a statistically significant one (x2 = 43.35, df = 2, p <

0.001). '
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l

Plaa may be an important determinant of the likelihooed of receiving a
custodial or non-custodial sentence. As already pointed out, ‘
however, plea is affected by the type of offence involved in a matter
and its effect (if any) cannot presently be treated independently of
the effact of offance type upon the likelihood of a custodial
gentence. -

TABLE 5.23
Type of sentence by defendant-complainant relationship

Non-

Custodial custodial Total

No. - 1 No. ] No. L )
PALGNE ecocssraraocrranse 16 59.3 11 40.7 27 100.0
Step parent .....ce-seees 14 6&3.6 8 36.4 22 100.0
Grandparent ......ccsesee 0 0.0 5 100.0 5 100.0
Uncle/Aunt .....-ssscaees 5 38.5 8 61.5 13 100.0
DEfactd .ecraccsscsnnsens 7 70.0 3 30.0 10 100.0
Other relative .......... 1 50.0 1 50.0¢ 2 100.0
Friend of complainant ..- 1 3.7 26 96.3 27 100.9
Friend of parent ........ 7 41.2 10 58.8 17 100.0
Authority figure ........ 25 83.3 5 16.7 30 100.0
Naighbour .....cocee-cses 5§ 16.7 20 83.3 25 100.0
other acgquaintance ...... - 10 38.5 16 61.5 26 10c.0
SEFANg@r ..ecccorescssassse 16 40.0 24 60.0 40 100.0
NOt KNOWN svcsccvarennans ‘ 6 40.0 9 60.0 15 100.0
TOTAL ¢ 113 43.6 146 56.4 259 100.0C

The final factor relating}to sentence type is the ralationship of

. defendant to complainant in convicted casas. Table 5.23 shows

defendant-complainant relationship by sentence typa. In the majorlity
of cases, offenders in a parental ralationship (including
step-parents}, and offenders in a position of authority to the
offender received a custodial sentence, 62.7 per cent and 83.3 per
cent respectively. Conversely, the majority of cffenders whose
relationship was neither familial nor one of authority recelved a
non-custodial sentence: 96.3 per cent of defendanta who wera a
friend of the complainant and 58.8 per cent of defendants who weare
friends of the complainant’s parent, 61.5 per caent of defandanta
acquainted with the complainant and 60.0 par cent of defendants
unknown to the complainant at the time of the incidant received
non-custodial sentencea. This data does not, in itself, show the
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affact of ralationahip on the likelihood of custodial sentence. As
already pointed out, the factors' influencing these declsions are
numerous and intertwined. "Seriousness of offence” is likely to
affact sentencing and "relationship” may be confoundad with this
variable.4

Summary

To summarise the outcome of matters committed for trial or santence
in 1984, in 259 cases (89.0 par cent) involving 197 distinct
offendars, the offence was proven and a conviction was recorded
against the defendant. The majority of offenders (118 or 58.7 per
cent), racaived a non-custodial sentence with 82 offanders racaiving
a cusatodial sentence. In 1l per cent of matters proceaded with
(involving twenty-three distinct defendants) the defendant was
acquittaed of all charges. The flow chart in Appendix II depicts the
prosecution of the 240 distinct defendants in child sexual aasault
matters involving committal hearings in 1984. : :

:

5.8. Coampensation awards

Under the Criminal Injuries Compensation Act5, a person who is the
victim of a vioclent crime is entitled to claim for criminal injuries
compensation provided thay have reported the incident to the police.
The successful conviction of the offender iz not necessary for an
award to be made to the victim and in cases of emergency or in the
event that the matter fails to reach the courts an ex gratia payment
may be made. ’

Where an application for compensations is. made by a victim asasaulted
«by multiple offenders a single award is made to the victim against
the cffenders concerned. The statutory maximum award is $20,000.

Compensation applications were made by fifty-two complainants
involved in. fifty-four cases {(complainant-defendant pairs). The
remaining two hundred and sixty-seven complainants (83.7 per cent)
were not recorded as having madd an application for compenaation.
With the exception of one complainant allegedly assaulted by three
defendants all applications were made against aingle defendants.

‘Note that this Problem also bedevilled the study by Cashmore
and Horsky, as the quote in sectionm 5-7-2 above shows. Under the
clrcumstances, it is not advisable to follow Cashmore and Horsky's
methods of making assesament of tha relative importance of various
factors to the sentence imposad. - '

SThe Criminal Injuries Compensation Act 1967 was repealed and
replaced by the Victim Compensation Act 1987 in February 1988.
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- . TABLE 524
Kumbar of application for criminal injuries compansation
and the amounts awarded by dafendant-complainant pair
- and distinct cosplainant

pefendant-complainant Distinct
pair complainant
Amount ' : No. % No. Cum. %

$ O vevesonnssne 10 .1 10 3.1
800 coveccsnconans 1 3.4 1 3.4
1,000 «oosenesnnes 2 4.0 2 4.0
1,500 cocacnsenons 1 . 4.3 1 4.3
2,000 .ecaosasecns 1 4.5 1 4.6
2,500 ..eniaennans 3 5.6 1 4.9
4,000 ceovaneoanns 2 6.2 2 5.5
5,000 covescossnne 2 6.8 1 5.8
7,500 vecccansnens 1 7.1 1 6.1
8,000 cov-scnnscns 2 7.7 2 6.7
9,000 ..cecevennnn 1 8.0 1 7.0
9,500 concsanvesee 1 8.3 1 7.3
10,000 eeevonacones 6 10.2 7 9.5
12,000 .eccenrnacns 2 10.8 2 10.1
14,000 .evcarnvsoen 1 11.1 1 10.4
15,000 cececennenns 5 12.7 5 11.9
20,000 +oconrasenen 12 16.4 12 15.7
40,000 .cvececesens 1 16.7 1 16.0
No application ....-. : 270 84.0 267 100.0
TOTAL 324 100.0 319

The distribution of compénsation awards is shown in Table 5.24.
Awards made to victims ranged from $800 in one case to $40,000 also
in one case. The mean compensation payment for the fifty-two
applicants was $10,621. 1In the case of ten applicants the sentencing
judge or awarding judge, where the application was made after the
matter had been finalised, returned to make an award.

The awarding of 40,000 dollars to a single complainant warrants
explanation. As already indicated, the gstatutory limit for criminal
injuries compensation is 20,000 dollars. The only exception to this
limit (under the old legislation) is where two incidents are treatad
as unrelated. The complainant in this incident was subjact of three
different offences committed by one offender. As no compensation
transcripts were available at the time of data collection, however,
it ecould not be determined whether the incidents were treated as
unrelated and, consequently, two saparate awards made.

|
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1
6. FEATURES OF THE PROSECUTION PROCESS

"The court hearing is the central and most public part.
of the criminal procass.. It is the showcase of justice
where the comtunity can see whether the individual
defendant is being treated with both justice and

 fairness and whether the police as inveastigators of
crime have performed their task efficiently..,"

"The court hearing performs two major functions: the
first is to determine the guilt or innocence of the
_accused person, and the second to determine the

. appropriate sentence for thos- psrlons who have been
found guilty.of the ottonce or offences.”

(Sallman and Willis 1984: a7)

The preceding section focussed on the functions identifisd by ‘sallman
and Willis - the determination of guilt or innocence and the
datermination of sentance. A number of features of the prosacution
process, howaever, including evidentiary aspgects, the quaestion of bail
and,ths.isaus:of court delay, each have an impact not enly upon the
offender but also on the walfare of tha victim.

In recognition of the need to protect victims of crime, particularly
sexual assault victims, in their contact with the crimipal juatice
system lsgislativs reform has been introduced, most notably reform to
the laws of evidence in N.S.W. 1In addition, The Bail Act, which took
effect in 1978, attempts to bnlancs the rights of the accused with
the community’s céncern for safaety. Finally, an implicit principle
of the criminal justice system is the right to a fair and apaeedy
trial, a right, which when applied, should serve to benefit both
victim and offender. »

The following is an analysis of these substantive features of the
prosecution process as they apply to child sexual assault matters for
which there was a committal hearing in 1984. 1In some sections
detailed analysis haa been pracluded by incomplete documentation.
What little information we do have, however, can only serve to assist
in our understanding of the pro‘scution processes of child sexual
assault matters.

6.1. Length of proceedings

In the introduction to this report it was stated that considerable
delay in higher court matters is currently being experienced in
N.S.W. In‘'Cashmore and Horsky's report on child sexual assault
matters finalised in 1982, it was also found that there wag a
substantial time period "from the time a cape first entarad the
criminal justice gystem at arrest to the time the case was finalised"
(1987:65}. 1In sentence matters, the average interval between
comniittal and final outcome was 24.8 waeeks, whilst for trial matters
the interval was more than twice thig time, averaging 63.6 weeks.




- 78 -

Table 6.1 displays the avarage time intervals between stages of the
prosecution process for child sexual assault matters committed in
1984, Appendices 7-10 show the frequancy distribution for each of

thaga intervals.

As one would expect, the shortast time period occurred batween the
time the complaint was made to the police and the time of commnittal,

with an average of 17.6 weeks.

According to the Attornay Ganeral's Dapartment (1987}, the time delay
in 1987, betwsen committal and trial for matters generally in the
Digtrict Court in 1987 was batween twelve and eightean months for
persona on bail. In 1984, the average time period betwsen committal
and trial for persons appearing in child saxual matters was just
under one year (50.1 weaks). Where the defendant was committed
directly to sentence the time batwean committal and sentence was
substantially shorter with an average langth of 19.2 weeks. Thus
matters in which the defendant pleaded guilty and were committad
directly to sentence proceeded through the criminal justice process
in a much shorter time frame (29.6 weeks on average), than matters in
which the defandant pleaded not guilty or did not enter a plea (79.4

wesks on average).

TABLE 6.1
Average time intervals between each stage of
© the prosecution process

Complaint and committal ....ceccosccnscsccsarrrcacces 17.6 weaeks

Committal and sentence following

guilty plea at committal «....svecoccrcconcncncnrnns 19.2 waaks

Committal and trial following no plea/plea of

not guilty at committhl .....icessevoeeccncerannencee 50.1 weeks
2.8 weeks

Trial and sentence(l) ...cceservvsaartosesnrcocncancy

I
1

(1) Includes those cases where the defendant proceeded to trial and .
then entered a plea of guilty.

6.2. Evidenciary aspects of the prosecution process

There is little doubt that one of the most difficult aspacts of the
criminal justice process for victims of crime is the requirement to
give evidence. There are a number of provisions within the Justices
Act (e.g. section 51A, or section 48 on paper committals} which do
not require the victim to give verbal evidenca. When utilised, these
provisions reduce the frequency with which complainants are required
to give evidence.

EIEBESREREEREBEEERES |
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Nevartheless, there will always be some victims who will be required
to provide evidence, if not at committal, then in cases whers the
alleged offander pleads not guilty, at trial. PFrom committal and
trial transcripts it was possible to determine whaether a child gave
evidence, whether the child was cross-examined by counsel
raeprasenting the accuaed, and whether prior sexual reputation or
experience was raised by the defence, prosecution, record of
interview or otherwise. As identified in the section on Data
Sources, access to committal and trial transcripts was limited by
recording procedures. The following, therafore, is a summary of
those cases where transcripts were availabla. Tha unit of analysis
is complainant-defendant pairs.

6.3, Evidence at committal

The purpose of committal proceadings "is to determine whether there
is sufficient evidence of an indictable cffence to warrant a
defendant be placed on trial before the District or Supreme Court.”
{Smail, Miles and Shadbolt, p. 141). Evidence may be takan from
witnesaes either orally or by way of written statement (depcaition).
Committal proceedings, where avidence is taken by way of deposition
and admittaed under saction 48A of tha Justices Act, are known as
raper committals. Evidence given by.way of deposition can only be
admitted if the defendant has been sarved a copy of the statement
within a reagonable time before the hearing and if the defendant
consents to the statement being admitted. 1In addition, section 48c¢
of the Justices Act requires, inter alia, that a written statement is
not admissible as evidence unless certain endorseamentsl appear at
the beginning and conclusion of the statement. The requirement for
such endorsements may in fact limit the extent to which written
+statements can be used in cases invblving young children who may not

underatand the meaning of such an endorsement.
i

lUnder section 48C(l)(a) and (b) a written statement is not
admissible as evidence under section 482 in any committal if:

(a) the statement does not contain an endorsement at its
commencement in or to the effect of the following form:-

I am aware that if I sign this statement and
any rt of this statement is untrue to my
knowledge, I may be liable to punishment.

(b) the statement does not contain an endorsement at its
conclusion in or to the effect of the following form:-

I declare that no part of this statement ia
untrue to my knowledge. I know that it may be
used in legal proceedings. It accurately sets
out the evidence which I would be prepared,
if necessary, to give in court as a witness.




- 80 -

of thé 324 cases for which there was a comnl.ttal hearing in 1984,
aighty-eight (27.2 per cent) proceeded to trial or gentence by way of
paper committal and in another five casaes the committal hearing was

part paper.

At committal, complainants gave avidence in a total of ninety-eight
cages (30.3 per cent of all complainant-defendant pairs) and in
another three cases, evidence from the complainant was taken by way
of deposition. In seventeen of the one hundred and forty-threa cases
for which there was a complete committal hearing, the complainant was
not required to give evidence. In the ninety-eight cases whare
complainantas appeared as witnessas, aighty-three (84.6 per cent) ware
crogs-axamined. In addition, one complainant who gave evidence by
way of deposition was also cross sxamined by counsel appearing for

the accused.

TABLE 6.2
Number and percentage of children~ required to give evidence
at committal by age (101 complainant-defendant pairs)

Oral Dapogition

No. % No. %

0 -4 yEars ...cstaessrsosres 1 5.6 0 0.0
5 = 9 YEArS ..ccnssecncsrncse 18 is.1 g 0.0
10 ~ 14 YOBES .uvseseeaccacsnre 49 37.4 1 0.8
15 years and OVer ...sccecss- 30 56.6 2 3.8
TOTAL 38 30.3 3 0.9

+Percentage of children &n each age group.

Tables 6.2 and 6.3 show the age distribution of children who gave
evidence and were subsequently cross examined by counsel representing
the accused. As found by Cashmore and Horsky (1987), the proportion
of complainants who gave evidence and were croas examined increased
with age. In 56.6 per cent of cases where the complainant was aged
over 15 they were required to give esvidence whilst in only 14.6 per
cent of cases where the child was under 10 years was evidence given.
The aga distribution of complainants in cases where the child was
cross examined is not dissimilar, as indicated in Table 6.3.

BEEREEREEREBREEEREEEEEREER
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TABLE 6.3
Number and percentage of children+ cross examinad at
comalttal by age {84 complainant-defendant pairs)

No. a
¥
i:‘ 0-4]’5&13 (RN NN NN NI NI I I I NI I I ] 1 100.0
B ~ 9 YOArS .cvivesccansescnasonnssressrtnss 13 72.2 ;
10 - 14 YBALS ..ccvveccansannnnorsnnsccsnsane 41 a2.0
_ ' ;
.?_ 15 yoars and OVOL .sscrasssvsssssrscscassnese 28 87.5 i
b - Age UNKNOWIL ravsesscentertantasstsscsssansones 0 0.0
TOTAL - | 8a 83.2

*Percentage of children who gave evidence. Includes one c¢hild who
gave avidence by way of deposition but later cross examined.

Number and percentage of cases where children required to give
‘ evidence by complainant-defendant relationship '

i

Oral Deposition

TABLE 6.4 .
! No. % No. %
. Family member ....ccceneas 3s 35.4 1 1.0
Family friend .......c00v. 31 53.4 o 0.0
Autheority figure ......... 8 20.5 o 0.0
x Acqguaintance ........ cenne 14 21.2 2 3.0
SEranger ...ececsscnssnnas .10 23.3 0 0.0
. UNKNOWN sevevavserannonnes i 0 0.0 0 0.0
o

6.3.1 Evidence at trial

Complete transcripts were available in only twenty-five of the
sixty-one trial matters and these 25 matters do not constitute a
random gsample of trials. Thus the following information cannot be
considered-as a complete analysis of the prosecution process for
trial cases of child sexual assault, and the results cannot be
generalised past the 25 cases covered.

TOTAL 98  30.2 3 0.9 '
i
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In twenty-five of the aixty-one trial matters {(41.0 per cent)
complainants were called to give oral avidence at trial. In five

cases the complainant was not required to give evidence. In 31 of
the 61 trial cases it could not be determined whether the complainant

had given evidence.

In the majority of cases whaere it could be determined the child had
given evidence at trial (23 of 25) the child had been cross examinad
by the defence. In the remaining two cases it could not be
determined whether the child was cross examined.

No breakdown is provided on the ages of complainants nor
complainant-defendant raelationship for trial matters because as
already indicated, in 50.8 per cent of these mattera it could not be

determined whether the child had been required to give avidence.

6.4. Oaths and corroboration

Prior to the introduction of the Crimes (Oaths) Act 1986, children
were able to give evidence by ocath or affirmation pursuant to section
13(1) of the Oaths Act, 1300. In addition, section 418 of the Crimes
Act 1900 (relating to offences charged under saction 67 to 78B,
gsectiona 78H to 78Q and sectiona 79 to 81B of the Crimes Act)
provided for the court to accept the unsworn avidence from a child of
tender years where the child, in the opinion of the court "ie
possessed of sufficient intelligence to justify the reception of
evidence and understands the duty of speaking the truth”.

Section 418(2), however, provided that: .

"no person shall be convicted of the offence charged,
unless the ‘testimony admitted by wvirtue of this
section, and given on bshalf of the prosecution, is
corroborated by some other material evidence in support
thereof implicating the accused.”

Provisions regarding the corroboration of sworn avidence in matters
of saxual assault generally, were amanded by the introduction in
1981, of section 405C of the Crimes Act. This section provides that
a judge may warn a jury that it is unsafe to convict on the basis of
the uncorroborated evidence of the complainant - the judge is not
obliged to do so. The common law rule requiring a judge to give the
same warning concerning the sworn evidence of a child, however, was
laft unchanged (see Report of the NSW Child Sexual Assault Taskforce,
1985}. As the current report demonstrates, many child victims of
gexual assault fall into both categories, and thus their position
remained unclear, in this regard, in 1984. .
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6.4.1 Evidance under ocath at committal

Of the 98 cases where children gave evidence at committal, sixty-nine
cases (70.4 per cent) involved children giving evidence under oath,
13 casas (13.3 per cent} involved children giving evidence by way of
daclaration, and 9 cases (9.2 par cent) involved children giving ~
evidence by way of affirmation. In only six cases (6.1 per cent) did
children give unsworn evidence. ' :

6.4.2 Evidance undar ocath at trial

In the twenty-five matters at trial whers it was known the child had
bean required to give evidenca, twenty complainants wers regquired to
give evidence under catha. In the remaining five cases, avidence was
given by way of declaration (four cases) and by way of affirmation
{cne casgse). :

6.5. Evidencoe heard in cu-rl

Section 778 of the Crimes Act enables the court to direct that any
proceedings or any part of any procsedings concarning sexual offances
against children be held "in camera”. In other words, the judge or
magistrate may direct that the court be closed to the public. Of the
98 cases in which complainants gave avidence at committal, 47 cases
(47.9 per cent) were hald "in camera”, and in 46 casas {46.9 par
cent) the court was not closad. In five cases it could not be
determined whether it was directed that the proceadings be held "in
camera”. In the one case where the child gave avidence by way of
depos;tion and was subsequently crous-examined, the proceedinga ware
nat held ™in camera”.

Only six of the complainants known to have given evidence at trial
did so "in camera”. In seventeen cases the complainants avidence was
not taken "in camera”. In two cases it could not be determined
whether or not the court was closed to the public.

6.6. Hature of the avidence

With the introduction of the Crimes (Sexual Assault) Amaendment Act in
1981, a total prohibition was placed on raising the sexual reputation
of the complainant in evidence of sexual offences under sections
61B-61E. At the same time, restrictions were imposed upon the
admisaion of any evidence of sexual expaerience, or lack of
exparience, in evidence presented in cases of sexual assault under
thase same sections. Saction 409B of the Crimes Act prescribas the
conditions which must ba satisified before evidence of sexual ’
experience or lack of experience can be admitted. These provisions
apply equally to committal and trial proceedings. They do not apply,
however, to offences of carnal knowledge, nor were they extended in
their application to homcsexual offances with the introduction of the
Crimes (Amendment) Act 1984.
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6.6.1 At committal

There was no case (at either committal or trial) in which a judge
ruled matarial to be inadmissable on the grounds that it went to the
complainant s sexual reputation. Prior sexual experience of the
complainant, however, was in raised in 19 cases (5.9 per cent} at
committal and admitted in alaven (3.2 per cent) cases. In eightean
cagas gaxual axperience was ralsed by thae defence but admitted in:
only ten cases. In aach case whare it was raised by the prosscution
{once only}, in racord of interview {onca only) and by some other

means (once only) during committal proceedings, avidence of sexual

experienca or lack there of was allowed and admitted.

gaction 409B(3) dictates thosa conditions which

As already indicated,
In

‘must be satisfied bafore avidence of this nature may ba admittaed.
gix cases, the sexual exparience or activity of the complainant "at
or about the time of the commigsion of the alleged prescribed saxual
offence” was the means by which avidence of this nature was

admitted: section 4098(3)(a)(L). Inm three cases, experience wasg
admitted on the basis "of events which [were] alleged to form part of
a connected set of circumatances in which the alleged prescribed
sexual offenca was committed”: section 409B(3)(a)(ii). 1In four
cases sexual experience was admitted without challenge or
justification and, in one case, saexual axpaerience was admitted on the
pagis that the police prosecutor did not intand to call the
complainant “thereby putting the defendant naturally at a
disadvantage”: section 409B(5). R

6.6.2 At trial

e iwenty-five trial

Prior sexual experience was raised in ten of th
In seven cases it was

matters and admitted in seven of these cases.
raised by counsel regﬁesenting the accused, in three cases it was
raised by the prosecution, and in one case it was raised through a
record of interview. With the exception of four cases (where it was
raised by the defence}, avidence of prior sexual axperience was
admitted when raised by jthe defencs, prosecution and in record of

In thirty-seven cases it was unknown whether or not

interview.
ias nature was raised at trial and in fourteen cases it

avidence of th
was not raised at all.

In the seven cases where evidence of prior sexual experience was
raised and admitted in trial matters the bases for admission were as

follows:

(a) evidence of saxual experience or activity at or about the time
of the commission of the alleged sexual offence (one case}:
saction 409B({3)(a)(i);

{b) evidence of events which allegedly formed part of a connected
get of circumstances in which the alleged offence was committed

(one case): section 409B(3)(a)y(ii);

SSSSS3T000CCCEEEEERS.
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(c} where sexual intercourss was consanted to and where it was
avidence relaevant to whether the presence of semen, disease or
injury is attributable to the sexual intercourse alleged to have
been had by the accused peracn (one case): gection 409B{cC);

(dj allowed without challenge (three cages);
(a) whera the prosecution argued that the complainant had a certain
sexual experience or activity or lack thera of {one casa):

gaction 409B(5});

(£) other bases (three cases).

6.7. - Dalay or absence of ccmplainant

one of the reforms introduced in 1981 was the provision protecting

victims who delayed bringing the sexual offence to the notice cf the
police. "Delay or abeence of complaint does not naceasarily indicate
that allegations of sexual assault are false. Indaed, as stated in
the Crimes Act, section 405B(2) "...thers may be good reasons why a
victim of sexual assault may hesitate in making or may refrain from
making a complaint about the asgault.” Where evidence of delay or
abaence of complaint is raised in trial proceedngs for offences under
gsactions 61B-6lE of the €rimes Act, it is the responsibility of the
judge to:

"(a) give a warning to the effact that absence of
complaint or delay in complaining does not
necessarily indicate that the allegation that the

. offence was committed is false; and

{b) inform the jury[that there may be good reasons
why a victim of a sexual assault may hesitate, or
may refrain from making a complaint about the
assault.”

¢

At committal, delay or absence of complaint was known to ba raised in
thirty-seven cases: in thirty-four cases delay was raised by counsel
representing the accused and in three cases dalay was raised by the
prosecution. -

In the 25 trial matters for which transcripta have been available,
delay was raised in eight cases and was known not to have been raised
in seventeen trial matters. In three of the cases where delay waa
raised the judge issued the warning prescribed in saction 405B(2) of
the Crimes Act. No warning was. issued in four cases whaere delay was
raised.  In one case it could not be determined whether the judge
issued the prescribed warning. In thirty-six of the sixty-one trial
matters (63.9 per cent) it could not be determined whether delay was
raised due to the lack of, or incomplete, tranascripts. '
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6.8. BRases of tha dafence

In the monitoring of the Crimas (Sexual Assault) Amendment Act
conducted by Bonney, the bases of the defence case were recorded. As

Bonney states:

"po talk about the defence offered by the accused is not
tachnically quite corract. The onus of proof rests
with the Crown. 1In all contested cases it is the Crown
who must prove the elements of the offencas charged.”

(Bonney 1987: 64)

Nevertheless, the study racordsd, for 25 cases committed to trial
{i.s. those in which there waa gufficisnt documentation), the bases
of tha defance as inferred from the crogs—-examination adopted by
counsel appearing for the accused and from other documents before the
court including the defendants recoxrd of interview with the police.
Table 6.5 below shows the defence offered in those trial matters
where tranacripts were available for examination.

IEENNE
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N  TABLE 6.5
.3::05)9# dafence (No. of complainant-defandant pairs = 24}

Basis of dafenca No.

Alibi-accused not present/elsewhera tresesssmsesnasanereas
Fabrication or error - accused present but no

intercourse with him - intarcourse with anothear ...cceese
Fabrication - no intercoursa at all ...sccccervencacennaees
Fabrication - mistakén beliaf in consent .....c.ccsecnsnsss
Fabrication - conspiracy/fantasy ...c.cvccecccssesccorre-cs
Section 77(2)2 .ueseeescnnsonsasonssssonveasnsocarscacocssns
Duress/Intoxication "'f'""""""""""""""""'

Other -...---..-a.--.-.uo-lll-.cil.lcatlloo....-‘l.luc..lo

F- S PR I I - )

10

Note: Numbers do not add to 24 because of multiple bagses in some
cases.

*Insufficient documentation or no transcripts in 37 cases

- — )

: 2Relates to charges under gection 76 or section 76A, whexe
the girl was over 14 years at the time of the allaged offencea, and
she consented to the commission of the offence, and the accused had
reasonable cause to balieve, and in fact did bolieve that she was of,

or above the age of 16 years.
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One belief about child saxual assault is that children fabricate the
incident. As claimed in the Report of the NSW Child Sexual Assault
Tagk Force:

"one common reaction among researchers, therapists and
other professionals to the disclosure of incest by
victimas, has been denial and disbelief. They were
dismissed as childhood fantasies.”

In most trial matters where information was available on the bages of
the defence, fabrication featured prominently. In saven casas the
defence argued fabrication on the basis of conspiracy or fantasy by
the child; in eight cases it was argqued that the assault had never
taken place and was thus fabricated; and in another seven casea it
was argued that whilst sexual intercourse had taken place the accused
had understood tha complainant to have consented tc intercourse.

Where "other” defences were offered by counsel reprasenting the
accused these also frequently centrad on fabrication of the incident.
In four cases (involving a singla defandant) where counsel
successfully defended the accused it was argued that the children
concerned fabricated the assaults for fear that they would get into
troubla for visiting the defandant’s home for money and sweets. 1In a
second, and also successful defence case, it was argued that the
alleged assault.was fabricated by the parents of tha complainant who
were in debt to the defendant.

6.9. Unsworn statements from the dock

The accused person in any trial has the right to decline to say
«anything; to give sworn evidence, to make an unsworn statement, or to
make an unsworn statement and then give sworn evidence. In her atudy
on the Crimes (Sexual Assault) Amendment Act, Bonney found that most
defendants both in the control and study populations, made unaworn
statements and did not give sworn evidence at their trial: 85.8 per
cent and 87.3 per cent respectively (Bonney 1985). Whether
defendants made unsworn statemedts or gave sworn evidenca at trial
could only be determined in twenty-seven of the sixty-one trial
matters in this atudy. Defendants made unsworn statements from the
dock and gave sworn evidence in thirteen and fourteen of these cases,

respectively.

6.10. Publication of proceedinga

The Crimes Act as amended in 1981 imposes restrictiona on the
publication of proceedings for certain offences. Section 578 of the
Crimes Act states that publication of evidence may be forbidden in
cases of sexual assault, carnal knowladge or homosexual offences.
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1

this provision rests with the presiding judges,
of the accusad or the Crown to requast

As statad in the report of the NSW Task
thare is no referance to the interests
in so far as

Discretion in using
"gubject only to the right
publication” (1985:180).

Force on Child Sexual Assault,
of the child victim in this context except, of course,

thosa interasts are reprasented by tha Crown.

Table 6.6 shows tha number and percentage of cases whara public&tion

of evidencae was forbidden.

TABLE 6.6
' publication of avidence

Committal Trial/Sentance

No. % No. %
Publication forbidden ...sc«-c:» 59 18.2 as 13.1
Publication not forbidden ...... 76 23.5 70 24.0
UDKDOWN «ocecsnssvnssssossansavn. ia9 58.3 183 62.9

324 100.0 291 100.0

TOTAL

ich thera was a committal hearing
rity of cases committed to trial or
gentence (62.9% per cent), it could not be determined whether an order
restricting the publication of identifying information had been made
by the Court. In fifly-nine cases at committal (18.2 per cent) and
thirty-eight trial/sentence matters (13.1 per cent) publication of
details of the proceedings was forbidden by the presiding judge or

In the majority of cases for wh
(58.3 per cent) and in the majo

magistrate. {

6.11. Bail

In N.S.W. at the time of this study there was a presumption in favour
of bail for all offences with the exception of armed robbery, failure
to appear in accordance with a pail undertaking and supply of a
commercial guantity of a prohibited drug. Where there is a
presumption of bail, the Bail Act, 1978 {section 32}, spacifies those
factors to be considered in the determination including the
probability of whether the person will appear in court, the interests

" of the accused person and the protection and welfare of the
Information on bail detarminations for defendants in this

community.
ble from police and courts bail forma and bail

study was availa
continuation forms.
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6.11.1 Police bail

Bail is first determined after the accused is arrested and charged.
Responsibility for the determination rests with the authorising
officar at the police atation. Of the 324 defandanc-complainant
pairs, bail was granted in 258 cases (79.6 per cent) and refused in
60 cases (18.5 par cent). In six cases it was unknown whether bail
was granted by the police. In those cases where bail was granted,
109 (33.6 per cent) ware granted unconditional bail and in 126 cases
(38.9 per cent) conditional bail was granted. In the case of 23
defendant-complainant pairs it could not be determined whether ball
was granted subject to specified conditions.

The nature of the conditions imposed upon defandants was racorded in
all cases where conditional bail was granted. In 107 cases (84.9 par
cent of conditional bails) defendants were granted bail subject to
their agreement not to approach the complainant and in 37 cases (29.4
per cent) defendants were granted bail conditional upon them not
residing with the complainant. The nature of other conditions
impoged upon the defendants are displayed in Table 6.7 and included
agreemant to reside at a specified place (14.3 per cent) and
agreemant to report to the police (16.7 per cent). In 29 casas {23.0
per cent) other conditions wers imposed upon the defendant. Thase
conditions ranged from agreement by the defendant to surrender their
passport, not to approach other witnesses or the mother of the
complainant, and agreement to seek counselling or madical treatment.

6.11.2 Bail at committal

For each defendant it was also recorded whether they appeared

"off bail” at committal and trial or sentence. Table 6.7 shows the
“number of cases in which the defendant appeared "off bail” at each
stage of the court process aﬂd the conditions subject to which bail

was granted.

Whilst in sixty cases defendants were refused bail at the time of
arrest, in only fifty-one cases waere defendants in police custody at
the committal hearing.3 Bail was granted in 270 cases (83.3 per
cent). In 139 cases (42.9 per cent) bail was granted conditionally
and in 108 cases bail was granted unconditionally (33.3 per cent).
It could not be determined whether bail was granted in three cases.

The nature of the conditions imposed upon defendants is also shown in
Table 6.7 and shows that defendants were most likely to receive
conditions forbidding contact with the complainant (36.4 per cent)
and least likely to receive conditions -directing them to reside at a
given place (6.5 per cent).

dWhera police refuse bail, the accused must be brought
bafore a court as soon as poasible. Tha Justice may grant bail
although the Police have refused it at the time of arrest. This,
presumably, is the reason for the appearance of 9 fewer cases of bhail
at committal, than were granted police bail.
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6.11.3 BHail at trial or sentence

In those matters whera the defendant proceeded to trial or aentence,
information was collacted on bail status at the time of ocutcome, that
is, the date of sentance in sentence matters and the date on which
tha verdict was handed down in trial matters.

Defendants were granted bail in 226 casas (77.7 per cent), in one of
which bail was returned. In 64 cases (22.0 per cent) bail was

‘dispensed with. In those cases where bail was granted, 115

defendants (39.5 per cent) wers granted conditional bail and 91 were
granted unconditional bail (31.3 per cent). As with conditional bajil
at committal, defendants were moat likely to receive conditions which
forbade contact with the complainant (32.9 per cent). In 12.0 per
cent of casaes defendants wers granted bail conditional upon agreement
not to reside with the complainant., In 19 cases (6.5 per cent) it
was unknown whather or not bail was unconditional.




7. SUMMARY AND CONCLUSION

In 1986 the N.S.W. Buraau of Crime statistics and Research was
requestad by the Government to monitor the legislative reforms to the
Crimea Act for offences involving the sexual assault of children
undar tha age of eighteen. The monitoring programne designed by the
Bureau coneists of two components, & comparison of pre-legislative
change matters (1984) with post-legislative change matters (1987).
The current Linterim report has focusad on those child sexuval assault
matters for which thera was a compittal hearing in 1984. A further
report will be produced by the Bureau axamining the differences in
child sexual assault cases for which there was a committal hearing in
1987 compared with the 1984 cases, onca data collection can be
completed. The following is a summary of the findings of tha first
component of the Child Sexual Assault monitoring programme. Datailad
comment on the findings is not included but will be left until the
sacond stage of the prograrme is completed since the primary purpose

of the study is comparative.

o
-

:

7.1. Defendant, complainant and incident characteristics

In 1984, committal hearings were held in the Local Courts of Naw
South Wales for 324 child sexual assault matters involving 240
distinct defendants and 319 distinct complainants. As indicated by
the proportion of defendanta and complainants, these casaes of child
sexual assault included a range of different incident types. The
majority of incidents {55.2 per cent}) involved single complainants
and single defendants. A large proportion (43.9 per cent) of
incidents, however, involved single dafendants charged with the

agsault of multiple complainants.

The incidence of previous alleged aggsaults was recorded where
evident. In the maiority of cases (60.2 per cent) thera was no
history of sexual assault racorded between the defendant and
complainant. Where a history of repeated alleged assaults was
recorded the average periocd of time over which these occurred was 1.7
years. Just as a smal¥ propoftion of complainants alleged being
subject to on-going assaults, a small proportion of complainants
alleged having been injured at the time of the alleged offence(s)
(6.2 per cent), or being threatened with physical injury (12.6 per
cent). In fact, complainants were more likely to have alleged being
subject to non-specific threats of harm {22.5 per cent).

The nature of the alleged incidents varied according to the
demographic characteristics of the complainant and the defendant.
shown in section 3, the majority of complainants were thirteen and
under at the age of the last alleged offence, with an average age of
10.0 years whilst defendants were more likely to be aged under forty
than over, with an average age of 33.4 years. There was no
significant relationship between the age of complainant and the age
of defendant. The greatest proportion of cases (28.4 per cent)

A8
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involved complainants who were allegedly assaulted by a parental
figure (natural, step or de facto). Whilst the smallest proportion
of complainants were allegedly assaulted by some other relative or an
authority figure. Variations were recorded in the relationship
batwean defendant and complainant when age and gex of the complainant
were taken into consideration. Female complainants wers more likely
than males to have been allegedly assaulted by a famlly member or a
friend: of the family. On the other hand males wers more likely than
females to allege an assault by an acquaintance. When age was
considerad, it was found that the older the complainant the more
likely they were to have baen allagedly assaulted by a family member,
and the youngar the complainant the more likely they were to have
been allegedly assaultad by a person in a position of authority.

The incidence of allegad on-going assaults, physical injury and
threats to the complainant at the time of the alleged assault(s) also
varied accordingly with sex and age of the complainant and the
relationship to the defendant. As one would expect, complainants in
a familial relationship with the defendant wefe mora likely to
experience multiple alleged assaults than complainants in any other
relationship category. In almost half (49.6 per caent) of those cases
in which a history of sexual assault was recorded the defendant was
not resident with the complainant at the time of tha last allaged
cffanca. L

In those matters where threats of physical injury or actual injury
were alleged, females were more likely to have been subject to such
threats than malas. Threats of physical injury tended to accompany
alleged assaults by strangers whilst non-specific threats of harm
tended to accompany alleged assaulta by defendants in a familial
relationship with the complainant.

Perhaps one of the more important features of the child sexual
assault matters for which therq was a committal hearing in 1984 was
the relative likelihood of defendants being involved in the alleged
assault of single or multiple victims. As already noted, a greater
proportion of incidentsa involved single offenders and single
complainants. Defendants whose rélatienship with the complainant was
degscribed as familial, friend, acquaintance or stranger wera, in each
case, more likely to have assaulted single complainants than multiple
complainants. Defendants in a position of authority to the
complainant, on the other hand, were most likely to have been
involved in incidents involving multiple victims (84.6 per cent).

7.2, The prosecution process

Section 5 describes the range of offences with which the defendants
were charged and their progression through the criminal justice
procesa. The range of offances on which each defendant appearad at
committal,; sentence or trial and final outcoms were examined as were
any changes in the nature and number of offences charged and any
respective changes in the nature of the plea entared.
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7.2.1 Committal proceedings

pafaendants in child saxual assault matters for which there was a
committal hearing in 1984 were charged with and appeared at committal
for a total of 531 charges, with an average of 2.1 charges par
defendant. The greatast proportion of offences were charged under
gectiona 61B - 61E (70.4 per cent) with 46.3 per cent of offences
charged principally baing laid under section 61E. In total, twenty
distinct defendants (8.3 par cent) did not proceed to trial or
sentence following succasaful committal. ALL defendants were
committed for trial or gentenca on at lease onae charge.

Just as the Attorney Ggeneral {(and, since 1987, the Director of Public

prosaecutions) may choose not to further proceed with a matter, the
Crown Progacutor, who has the responsibility for reviawing a case
following a successful committal, may decide to vary the charges on
which any particular defendant Ls to proceed to aither santence ox
trial. An examination of the principal indicted offence with the
principal offenca at committal, indicates that twaenty-seven casas
(8.5 per cent) were not indicted upon the original committal charge.
In twenty-one of these cases a reduction in the gaverity, determined

by the maximum poaaible penalty upon conviction, of the offence was

recorded, in four cases the severity of the offence increased, and in

two cases the severity remained the same with only the nature of the

offence changing.

7.2.2 Committal to trial or sentence

Two hundred and twenty defaendants proceeded to rrial or aentence

following committal hearings in 1984. Of these, cone hundred and
gpeventy-six distinct defendants proceeded to gentsncae, whilst
forty-five distinct defendants proceeded by way of trial. One
defendant proceeded hoth by way of sentence and trial having entered
no plea at committal for offences charged against two complainants
and changing his plea with respect to offences against one
complainant only. Not all of those defendanta who proceeded to
sentence were actually ommitted to sentenca. Defendants appearing
in sixty-one cases (21.0 per cent) changed their plea prior to trial

and thus proceeded by way of sentence.

The likelihood of a person entering a guilty plea either at committal
or at trial varied according to the maximum penalty of the offence on
which they were indicted. pefaendants indicted on offences for which
the maximum possible penalty axceaded twelve years were lesas likely
to enter a plea of gullty (64.1 per cent) than persons indicted for
offences which attracted a penalty not axceeding six years
imprisonment (84.7 per cent). Generally, howaver, defendants were
more likely to proceed by way of mentence (79.0 per cent) than by way -

of trial {21.0C per cent}.
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batwesen committal and sentence. Dafendants who pleaded guilty at
committal (58.1 per cant of cases) proceedsd throughout the criminal
justice process in a substantially shorter periocd of time than those
who did not. . The tima pericd between committal and sentence in
direct sentence matters was 29.6 weeks whilst the time pericd in
matters where the defendant pleaded not guilty was 79.4 weaks
(committal to trial).

7.3. Court ocutcoma

Section 5.2. discussas the outcome of all caees which proceeded to
trial or sentence.. -In all matters where the dafendant pleaded guilty
a conviction was racorded and tha defandant was gantanced
accordingly. In five casea, however, the dafendant was not sentencad
on either the principal indicted offence or on all offences charged.

With trial matters, defendants were acquitted in thirty-two (52.4 per
cent) of the sixty-one cases. In twenty—thfee cages the defendant
was convicted of'all offences, whilst in six cases the defendant was
convicted on scme offences and acquitted of others. The more serious
the offence (in terms of maximum penalty possible) the more likely-
the defendant was of being convicted of the principal indicted
offence.

In total, the greater proportion of cases for which there was a
committal hearing in 1984 resulted in the conviction of tha defendant
(89.0 per cent). Of the 220 distinct defendants who proceeded heyond
committal, 197 (89.5 per cent) wera convicted of one or more offences
on which they were indicted. Twenty-three defendants were acquitted
of all charges upon which they were indicted.

-

7.4. - Sentencing practices
Non-custodial sentences were imposed by the sentencing judge in the
majority of cases (56.7 per cent} in which the defendant was
convicted of sexual offencesa against children. The majority of these.
non-custodial seritences were bonds (121 cases}. In thirteen cases
the sentence imposed was a community service order and in cne case
the offender was sentenced to the rising of the court. 1In all cases
where a good behaviour bond was imposed on the offender the
conditions attached to the sentence was recorded. In only eight
cases (6.0 per cent} was the defendant sentencad to be of geod
behaviour conditional upon their agreement not to reside with the
complainant.. In fifteen cases (11.2 per cent) the defeandant was
gentenced to be of good behaviour on the condition that they not
approach the complainant. Substantially mora cases involvaed the
defendant being sentenced to be of good behaviour asubject to the
gupervision of the Probation and Parole Service (69.4 per cant) or
conditional upon the defendant entering treatment or therapy (40.3
per cent).
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!
Custodial sentences wWwere imposed upon defendants in 113 cases {41.3
The median sentence

par cent) in which the offance was proved.
langth was 52.1 months. In aix cades (3.5 per cent) the defendant
was sentencad to periodic detention and in all but three CASes wWas &

non-probation/parole period was set. In only one of thesse cages did
the sentencing judge dacline to set a non-parols period. )

ing given a custodial sentence rather

The likelihood of a defendant be
jed with maximum penalty of the

than a non-custodial gantance var
offenca. Dafendanta in cases where the maximum penalty possible upon

conviction axceedad thirteen yaars imprisonment were least likely to
be given a non-custodial santsancae whilst defendants ln cases where

the maximum possible penalty did not axceed alx years were least
likely to be given a custodial sentence. :

7.5. Compensation

ainants wera racorded as having made an application to
in fact in only 16.7 per cant

was an application for

avolving 10 distinct coeplainants,

to the court,

Vary few compl
the court for a compensation award.
{52 distjnct complajinants) of cases
In ten cases, i

compensation made.
for compensation were mada

unsuccaeasful applications
the remainder being successful.
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7.6. Conclusion

Of the 324 casea for which there was a committal hearing in 1984, 319 -
were committad to trial or pantenca. Of thase 319, twenty-eight

casaes did not procead to trial or sentence aither bacause the case

was "no billed”, the defendant died or absconded, the case was -
remitted to the local court, or simply because there were no further '
proceedings for undq;armined reagons. Thus of the original 324 cases

for which there was 'a committal hearing in 1984, 291 actually

proceeded beyond committal.

Successful convictions jwere reached in 259 cases with acquittals as a
result of trial by jury occurring in 32 cases. Custodial sentences

were imposed in 113 cases and non-custodial sentences were imposed in

146 cases.
|

Stated in terms of distinct defendants, 240 distinct dafendants were
committed to trial or sentence in 1984 for child sexual assault
offences. Of these defendants, twenty did not proceed to
trial/sentence following the discontinuation of their matter. In
total then 220 defendants proceeded beyond committal. succeagaful
convictions were secured against 197 distinct defendants. One
hundred and fifteen defendants ware sentenced with non-custodial
penalties with the remaining 82 recaiving custodial gentences.
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APPENDIX 1

CRIMES (AMENDMENT) ACT, 1984, No. 7

Pew South w’algs

ANNO TRICESIMO 'I'ERTIO

ELIZABETHZ II REGIN/E

t.‘l‘-‘.--t-t“ﬁﬂttﬂlt*..‘l"“-‘.-‘-‘.
Act No. 7, 1984.

An Act to amend the Crimes Act, 1900, in relation to certain sexual offences.
{Assented to, 3 st May, 1984 .]
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2 Act No. 7, 1984,

Crimes (Amendment).

BE it enacted by the Queen’s Most Excellent Majesty, by and with the advice
and coasent of the Legislative Council and Legislative Assembly of New
South Wales in Parliament assembied, and by the authority of the same, as

follows. —

Short title.

1. This Act may be cited as the “Crimes (Amendment) Act, 1984",

Commencement.

2. (1) Sections 1 and 2 shall commence on the date of assent to this
Act. ' '

(Z) Except as provided by subsection (1), this Act shall commence
on such day as may be appointed by the Governor in respect thereof and
as may be notified by proclamation published in the Gazette.

Amendment of Act No. 40, 1900.

3. The Crimes Act, 1900, is amended in ‘the manner set forth in
Schedule 1. '

SCHEDULE 1.
(Sec. 3.)

i
AMENDMENTS TO THE CRIMES AcT, 1900.
(1) (a) Section I, matter relating to Part Hi—
(i) Omit “78F", insert instead “80".
(ii) Omit *(10) Unnatural oflences.—ss. 79-818.".
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Act No. 7, 1984, l

Crimes { Amendment ),

SCHEDULE 1—continued.

AMENDMENTS T0 THE CRIMES ACT, 1900—continued.

(b) Section I, matter relating to Part XVI—
Omit 579", insert instead “580".

{2) Section 4 (4)—
After section 4 {3), insert:—

(4) In this Act, except in so far as the context or subject-matter
otherwise indicates or requires, a reference to an offence mentioned
in a specified provision of this Act that has been amended or repealed
is, or includes, a reference to an offence mentioned in the provision
as in force before its amendment or repeal.

(3) Section 62 (2)—
At the end of section 62, insert:—

(2) In this Act, “carnal knowledge" includes sexual connection
occasioned by the penetration of the anusof a female by the penis of
any person, or the continuation of that sexual connection.

(4) Sections 78G-78T—
After section 78F, insert: —

Definition of “homosexval intercourse” for sections 78H-780.
78G. In sections 78H-780, “homosexual -intercourse” means—
(a) sexual connection bccasioned by the penetration of the anus
of any male person by the penis of any person;

(b} sexual connection occasioned by the introduction of any part
of the penis of a person into the mouth of another male
person; or

(¢c) the continuation of homosexual intercourse as defined in
paragraph (a) or (b).
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Act No. 7, 1984,

Crimes ( Amendment).

SCHEDULE 1—continued.
AMENDMENTS T THE CRIMES ACT, 1900—continued.

Homosexual intercourse with male under 10 (cf. 5. 67)..

784. A male person who has homosexual intercourse with a male
person under the age of 10 ygars shall be liable to penal servitude

for life.

Aftempt, or assault with intent, (0 have homosexual intercourse with
male under 10 (cf. s. 68). :

781. A male person who attempts to have homosexual intercourse
with a male person under the age of 10 years, or assaults any such
male person with intent to have homosexual intercourse with him,
shall be liable to penal servitude for 14 years.

Trial for homosexual intercourse offence—male in fact between 10
and- 18 (cf. ss. 69, 70). . _

78J. (1) Where on the trial of a male person for having homo-
sexual intercourse with a male person under the age of 10 years, the
jury is satisfied that the secondmentioned person was of or above that
age, but under the age of 18 years, and that the accused had homo-
sexual intercourse with that person, it may acquit him of the offence
charged and find him guilty of an offence under section 78k, and
he shall be liable to punishment accordingly. =

(2) Wherejon the trial of a male person for having homo-
sexual intercourse with a male person under the age of 10 years, the
jury is satisfied that the secondmentioned person was of or above that
age, but under the age of 18 years, but is not satisfied that the
accused had homosexual intercourse with that person, and is satisfied
that he was guilty of an offence under section’ 78L, it ‘may acquit
him of the offence charged and find him guilty of an offence under
scction 78L. and he shall be liable to punishment accordingly.

TaREERERRNRRRRRERERREDR
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Act No. 7, 1984, S

Crimes { Amendment ).,

SCHEDULE l—continued.
AMENDMENTS TO THE CRIMES AcCT, 1900-—continued.

Homosexual intercourse with male between 10 and 18 (cf. s. 71).

78K. A male person who has homosexual intercourse with a male
-person of or above the age of 10 years, and under the age of 18
years, shail be liable to penal servitude for 10 years.

Attempt, or assault with intent, to have horﬁosexual intercourse with
maie between 10 and 18 (cf. s. 72).

78L. A male person who attempts to have homosexuai intercourse
with a male person of or above the age of 10 years, and under the

. age of 18 years, or assaults any such male person with intent to have

homosexual intercourse with him, shall be liable to penal servitude
for 5 years.

Homosexual intercourse with idiot or imbecile (cf. s. 72A).

78M.. A male person who, knowing a male person to be an idiot or
imbecile, has or attempts to have homosexual intercourse with him
shall be liable to penal servitude for 5 years.

Homosexual intercourse by teacher, &c. (cf. s. 73).
78N.. A male person who, being a schoolmaster or other teacher, or

-a father, or step-father,’ has homosexual intercourse with any male

person of or above the age of 10 years, and under the age
of 18 years, being his pupil, son or step-son, shall be liable to penal
servitude for 14 years. :

f

Attempt, or assault with intent, to have homosexual intercourse with
pupil, &c. (cf. 5. 74).

780. A male person who, being a schoolmaster or other teacher, or

" a father, or step-father, by any means attempts to have homosexual

intercourse with any male person of or above the age of 10 years,
and under the age of 18 years, being his pupil, son or step-son, shall
be Liable to penal servitude for 7 years.
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Act No. 7, 1984,

Crimes (Amendment).

SCHEDULE 1—continued.

AMENDMENTS TO THE CRIMES ACT, 1900—continued.

Alternative charge (cf. 5. 75).

78». Nothing in section 78N or 780 prevents a schoolmaster,
teacher, father or step-father from being prosecuted under section

78k or 78L.

Acts of gross indecency (cf. s. 81A).

. 78Q. (1) Any male person who commits, or is a party to the
commission of, 2n act of gross indecency with a male person under
the age of 18 years shall be liable to imprisonment for 2 years.

(2} Any person who solicits, procures, incites or advises any
male person under the age of 18 years to commit or to be a party
to the commission of an act of homosexual intercourse, or an act of
gross indecency, with a2 male person shall be liable to imprisonment

for 2 years.

Consent no defence in certain cases (cf. s. 77).

78r. The consent of 2 male person the subject of the charge shall
be no defence to any charge under section 78H, 781, 78K, 78L, 78M,

78N, 780 or 780!

Proceedings in camc"a in certain cases (cf. s. 77a)

78s. Any proceedings or any part of any proceedings in respect of
an offence under section 78H, 781, 78k, 78L, 78M, 78N, 780 or 78Q
or of an offence of attempting, or of conspiracy or incitement, to
commit an offence under any of those sections shall, if the Court so

directs, be held in camera.
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Act No. 7, 1984, 1

Crimes (Amendment).

SCHEDULE |—cantinued.
AMENDMENTS TO THE CRIMES ACT, 1900—continued.
Limitations {cf. ss. 78, 78F).

.. 78T. (1) No prosecution in respect of any offence under section
78x or 78L. shail, if the person upon whom the offence is alleged to
have been committed was at the time of the alleged offence over the
age of 16 years and under the age of 18 years, be commenced after
the expiration of 12 months from the time of the alleged offence.

(2) No prosecution for an offence under section 78H, 781,
78k, 781, 78M, 78N, 780 or 78q or for an offence of attempting, or of
conspiracy or incitement, to commit an offence under any of those
sections shall, if the accused was at the time of the alleged offence
under the age of 18 years, be commenced without the sanction of the
Attorney General.

(5) halicised heading before section 79—
Omit the heading.

(6) Section 79—
Omit “Whosoever commits the abominable crime of buggery, or
bestiality, with mankind, jor with any animal, shall”, insert instead

“Any person who commit§ an act of bestiality with any animal shail”
t

(7) Section 80—

Omit “Whosocver attempty to commit the said abominable crime, or
assaults any person with intent to commit the same with or without
the consent of such person, shall”, insert instead “Any person who
attempts to commit an act of bestiality with any animal shali”.

(8) Sections 81-81B—

Omit the scctions.
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8 Act No. 7, 1984,

Crimes {( Amendment).

SCHEDULE 1—continued.

AMENDMENTS To THE CRIMES ACT, 1900—continued.

(9) Section 418 (1)~
After “inclusive,”, insert “or under sections 78K to 78q inclusive,”.
(10) Section 476 (6) (d)—
After “61,”, insert “78Q,".

(11) Section 578 (1)— )
After “788,", insert “78H, 781, 78K, 78L, 78M, 78N, 780, 718q,".

(12) Section 580—
After section 579, insert:—

Certain charges not to be brought at common [aw.

580. A person may not be charged with any common law offence
_in respect of any act committed upon or in relation to another person,
being an act which could, but for the amendment of sections 79 and
80 and the repeal of sections 81, 81a and 818 by the Crimes
(Amendment) Act, 1984, have been the subject of a charge for an
offence under any of those sections.

In the name and on behalf of Her Majesty I assent to this Act.

i J. A. ROWLAND,
Governor.

Government House,
Sydney, 31st May, 1984.

BY AUTHORITY
D. WEST, GOVERNMENT PRINTER, NEW S50UTH WALES—1984
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CRIMES (CHILD ASSAULT) AMENDMENT BILL 1985

EXPLANATORY NOTE
(This Explanatory Note relates to this Bill-as introduced into Parliament)

The following Bills are cognate with this Bill:
Community Welfare (Child Assault) Amendment Bill 1985
Oaths (Children) Amendment Bill 1985;

Evidence (Children) Amendment Bill 1985;
Pre-Trial Diversion of Offenders Bill 1985.

The abjects of this Bill are—

(a) to make it an offence to have sexual intercourse (in its broadest sense)} with
any child under the age of 16 years, instcad of the offence currently relating
only to carnal knowledge of a girl under that age;

(b) 1o omit provisions in the Principal Act relating 1o the giving of evidence by
children in cases such as cammal knowledge, which provisans will _bc
unnecessary upon the insertion into the Oaths Act.1900 of provisions relating
to evidence by children; ' . o

{c) to extend the application of certain procedural and evidentiary provisions in
the Principal Act (which presently apply to cases of sexual assault of adults)
to cases of child sexual assault; - '

(d) to make the spouse of an accused 'oompellable to give evidence in cases of child
assault as well as in cases of domestic violence;

{e} to make it clear that the needs of a child are to be considered in a
determination to close the court in child sexual assault proceedings, including
the need of the child to have a “support”™ person exempted from the court's
direction; and : ‘ : :

(D to ensure that provisions of the Child Welfare Act 1939 (an_d. ‘when
commenced, the Community Welfare Act 1982) prohibiting the publication of

material which may identify a child will prevail over any request by an accused
to make evidence available for publicalion. :

306413 365— (50¢)
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2

Clause | specifies the short title of the propoted Act.

Clause 2 provides that the proposed Act wilt, with minor exceptions, commence
an a day or days to be appointed by the Govermnor-in-Council. :

Clause 3 is a formal provision dealing with references to the Crimes Act 1500.

Clause 4 is a formal provision specifying the Schedules contained in the proposed
Act,

Clause § is a formal provision that gives cflect to those Schedules. -

Schedule 1 contains amendments to the Principal Act in relation t0 procedurc

in cases of child assault.

Schedule | (1) amends section 77a of the Principal Act (which allows certain
ent makes it clear that a

sexual assault proceedings to be held in camera). The amendm
court making a direction under the section may exempt a person (such as a “support™

person for a child giving evidence) from the diréction. The amendment also requires a
court 10°take certain matters, particularly the needs of the child victim, into account in

determining whether 1o close the court.

Schedule 1 (2) omits section 333 of the Principal Act. The section deals with false
evidence by children and will be unnecessary as & consequence of the proposed insertion
into the Oaths Act 1900 of provisions relating to evidence by children.

.. Schedule 1 (3) extends the definition of “prescribed sexual offence™ in section
4058 of the Principal Act to include child sexual assault offences as well as adult sexual
assault offences. As a result of this amendment— -

(a) pursuant to section 4058 of the Principal Act, 3 Judge on the trial of a person
for a child sexual assauit offence will, if there is a suggestion that the child
delayed in making a complaint about the offence or did not make such a
complaint, be cequired to wam the jury that absence.of complaint or delay in
complaining does fiot indicate that the allegation is faise and that there may
be good reasons for hesitation or delay in making a complaint;

(b) pursuant to section 405¢ of the Principhl Act, a Judge on the trial of a person
for a child sexualtassault offence may in an appropriate case, but will no longer
be required to, warn the jury of the danger of convicting the accused on the
uncorroborated evidence of the victim;

(c) pursuant to section 4094 of the Principal Act, in committal proceedings relating
to a child sexual assaflt, any depositions of the child from previous connected
proccedings (for example, in a case involving multiple assauits) may be read
as evidence and the child need not be cxamined on the evidence given in the

previous proceedings;

(d) pursuant to section 4098 of the Principal Act, evidence relating to the sexual
reputation of the victim of a child sexual assault will be inadmissible and
evidence relating to any sexual experience by the victim will be admissible only
in limited circumstances; and
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3

(¢) pursuant to section 409¢ of the Pnncspal Act, an accused may not, in a dock
statement, refer to any matter which is inadmissible as referred to in paragraph
d). -

Schcdulc I (4) is a conscquential amendment to section 405¢ of the Prnncipal
Act resulting from the amendment made by Scheduie 1 (3).

Schedule | (5) amends section 407aa of the Principal Act so as 1o make the
spouse of an accused compeilabie to give evidence in a case where a child in the accused's
household or 2 child of the accused and the spouse is assauited in the same way as the
spouse of an accused is now compeliable in a domestic violence case. Under that section,
a spouse may only be excused from giving evidence in limited circumstances. The
amendment also clarifies the grounds upon which a spouse may be excused from giving
evidence,

Scheduile | (6) omits section 418 of the Principal Act. The section deals with the
giving of evidence by children not on oath and the corroboration of that evidence and
is omitted as a conscquence of the proposed insertion into the Qaths Act 1900 of
provisions relating 10 evidence by children.

Schedule | {7) amends section 578 of the Principal Act so as ta ensure that the
provisions of the Child Welfare Act 1939 (and, when commenced, the Community
Welfare Act 1982) prohibiting the publication of the name of a child invoived in court
proceedings or of any information which may identify the child will prevail over any
request by an accused under that section {0 make evidence avaiiable for publication.

Schedulc 2 contains amendments to the Principal Act in rclauon to offences.

Schedulc 2 (1} (a) and (b) extend the application of provisions in section 61a of
the Pnnctpal Act (including the definition of “sexual intercourse™) to provisions reiating
to children. “Sexual intercourse™ is defined in that section as including vag:nal anal or
oral intercourse, fellatio, cunnilingus and the insertion of objects.

Schedule 2 (1) (¢} inserts a provision into section 614 of the Principal Act which
makes it clear that, for the purposes of the provisions relating to children, a reference
lo a child’s being under the authority of 3 person is a reference to the child’s being in
the care or under the supervisio or authority of the person.

Schedule 2 (2) amends section 61D of the Principal Act which creates the oﬂ'cncc,
of sexual intercourse without consent (sexual assault category 3). The amendment inserts
a provision creating an additional offence where the person with whom the sexual
intercourse is had is under the age of f16 years and is under the authority of the offender.
The penalty for the offence is penal servitude for 12 years.

Schedule 2 (3) amends section 61E of the Principal Act which creates the offences
of indecent assauit and act of indecency (sexual assault category 4). The amendment
inserts 2 provisions creating additional offences where—

“'(a) an-indecent assault is committed on a person under the age of 16 years who

is under the authority of the offender (penaity: penal servitude for 6 years);
and
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(b) an act of indecency is committed with or towards a person under the age of
16 years who is under the authority of the offender (penalty: imprisonment for
4 ycars).

Schedule 2 (4) amends section 61G of the Principal Act (which deals with
alternative verdicts) as a consequence of the amendments made by Schedule 2 (2) and

(3).
_- Schedute 2 (5) inserts into the Principal Act the following provisions:

Proposed section 66 creates an offence of having sexual intercourse with a
person under the age of 10 years. The penalty for the offence is penal servitude for
20 years. : ‘

Proposed section 668 provides for attempts to commit an offence under
proposed section 66a. The penaity for the offence is penal servitude for 20 years.

Proposed section 66¢ creates the following offences:

(a) the offence of sexual intercourse with a person over 10 years, but under
16 years of age (penalty: penal servitude for 8 years)

(b} the offence of sexual intercourse with such a person where the person
was under the authority of the offender (penalty: penal servitude for 1C

years).

Proposed section 66D provides for attempts to commit an offence under
proposed - section 66C. The penalty for attempting to commit the offence is the
penalty provided for the offence. .

Proposed section 66e provides for alternative verdicts where—
(a) the jury is not satisfied that a child is under 10 years; or
{b) the jury is only satisfied that sexual intercourse was attempted.

Schedule 2 {6) omits section 67 of the Principal Act which makes it an offence
to have carnal knowledge of a girl under 10 years.

Schedule 2 (7) omits section 68 of the Principal Act which makes it an offence
to attempt to have camal knowiedge of a girl under 10 years. .

_ Schedule 2 (8) and (9) append sections 69 and 70 of the Principal Act which deal
with alternative verdicts on a trial for the offence of camally knowing a girl under 10
years. The amendments are consequential upon the repeal of those offences. .

. Schedule 2 (10) and (11) omit sections 71 and 72 of the Principal Act which make
it an offence 1o have carnal knowiedge of a girl over 10 years but under 16 years, or to
altempt to have carnal knowledge of such a girl,
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Schedule 2 (12) and (13) amend sections 73 and 74 of the Principal Act so that
the offences of camal knowledge by a teacher, etc., and attempts 1o commit those offences
relate only to girls of 16 years. (Where 2 girl is under that age, the offence may be
prosccuted under proposed section 66¢ or 660 of the Principal Act.) The penalty for an
offence under either of those sections will be 8 ycars imprisonment,

Schedule 2 (14) amcn‘ds_ section 75 of the Principal Act which deals with an
alternative charge for the offence of carnally knowing a girl over 10 years but under 16

years. The amendment is consequential upon the other amendments made by Schedule
2.

Schedule 2 (15) substitutes section 77 of the Principal Act which provides that
consent is no defence except in certain cases where the child is over 14 years and is
believed to be over !6 years. The proposed section, as substituted, re-enacts those

provisions with changes necessary as a consequence of the other amendments made by
Schedule 2. )

Schedule 2 (16) makes consequential amendments 1o section 77a of the Principal
Act which allows certain proceedings 1o be held in ‘camera. The amendments are
necessary as a result of the other amendments made by Scheduie 2.

Scheduie 2 (17) makes consequential amendments to section 78 of the Principal
Act which prevents a prosecution for an offence of camally knowing a girl under 16 years
being commenced after 12 months. The amendments are necessary as a consequence of
the repeal of that offence and the creation of the offence of having sexual intercourse
with a person under 16 years.

Schedule 2 (18) amends section. 784 of the Principal Act which deals with the
offence of incest. (The amendment prevents a prosecution under that section in a case
which could be prosecuted under proposed section 66a or 66¢.) - -

Schedule 2 (19) amends section 78E of the Principal Act by way of statute law
revision consequentially upon the other amendments made-by Schedule 2.

Schedule 2 {20) amends section 476 of the Principél Act which ‘makes provision
for certain indictable offences to be disposed of summarily with the accused’s consent.
The amendment is consequential upon the repeal of offences relating to carnal knowledge

of a girl under 16 years and the creation of offences relating to sexual intercourse of a
person under that age.

Schedule 2 (21) amends section 578 of the Principal Act which allows a Judge
to profibit the publication of certain evidence. The amendment is consequential upon
the other amendments made by Schedule 2.
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Crimes (Child Assault) Amendment 1935

SCHEDULE !
(Sec. 3)

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT

5 (1) Section 774 (Proceedings in camera in certain cases)—
At the end of section 774, insert:

(3) Where, under this section, the Court directs that
proceedings or a part of any px eedings be held in camera, it
may, either absolutely or subject to conditions, cxempt any

10 person from that direction to the extent necessary to allow that
person to be present as a support for a person giving evidence
or for any other purpose which the Court thinks fit.

(4) A Court may make a direction under this section on its
| own motion or at the request of any party and, in determining
15 whether to make such a direction in proceedings in respect of an
offence alleged to have been committed upon a child under the
age of 18 years, the Court shall consider—

(a) the need of the child to have any person excluded from
those proceedings;

20 (b) the need of the chiid to have any person present in those
proceedings;

(c) the interests of justice; and
(d)"any other matter which the Court thinks relevant.
(2) Section 333 (False evidence by child not on oath)—

25 Omit the section.

(3) Section 4058 (Warning to be given by Judge in relation to lack of
compizint in certain s;exual offence proceedings)— :

Omit subsection (1), insert instead:
(1) In this section—
30 “prescribed sexual offence” means—

(a) an offence under section 618, 61C, 61D, 61E, 66A,
668, 66C or 66D; or
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Crimes (Child Assault) Amendment 1985

SCHEDULE ! —continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT—continued

(b) an offence of attempting, or of conspiracy or
incitement, to commit an offence referred to in

paragraph (a).

(4) Section 405¢ (Judge not required to warn jury against convicting person
5 of certain sexual offences)—

(a) At the end of subsection (3) (a), insert “or”.
(b) From subsection (3) (b), omit “or™.
(c} Omit subsection (3) (c).

(5) Section 407aa (Compellability of spouses to gure evidence in certain
10 proceedmgs)—

{(a) From subsection (1) (a), omit “and”
(b) At the end of subsection (1) (b), insert:
; and 7 )
() a reference to a child assault offence is a reference to—

15 (i) an offence under, or mentioned in, section 19, 24,
27, 28, 29, 30, 33, 334, 35, 39, 41, 42, 43, 44, 46,
47, 48 49 58, 59 61, 618, 6l1c, 61D, 6I1E, 66A.
663 66c, 66D, 493 or 494 commmcd upon a child
under the age of i8 years; or

20 - (ii) an offence of -attempting, or of conspiracy or
incitement, to .commit an offence referred to in
subpafagraph (i).

(c) After subsection (2), insert:

{2a) Except as prowded in subsection (3), the husband or wife

25 of an accused person in a criminal proceeding shail, where the

' offence charged is a child assault offence (other than an offence
constituted by a negligent act or omission) committed upon—

(a) a child living in the household of the accused person; or
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Crimes (Child Assault) Amendment 1985

SCHEDULE !|—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT—continued

(b) a child who, although not living in the household of the
" accused person, is a child of the accused person and that

husband or wife,

be compellable to give evidence in the proceeding in every Court,
either for the prosecution or for the defence, and without the
consent of the accused person.

(d) In subsection (3), after “(2)", insert “or (2A)".
(e) Omit subsection (4), insert instead:

(4) A Judge or Justice may excuse the husband or wife of an

accused person from giving evidence for the prosecution as-

referred to in subsection (2) or (2A) if satisfied that the application
10 be excused is made by that husband or wife freely and
independently of threat or any other improper influence by any
person and that— . )

(a) it is relatively unimportant to the case to establish the facts
in relation to which it appears that that busband or wife
is to be asked to give evidence or there is other evidence
available to establish those facts; and

(b) the OETOC with which the accused person is charged is of
a minor nature.

(6) Section 418 (On hearing of a charge for certain offences, evidence not on
oath may be received in case of children of tender years, but such evidence
must be corroborated)—

Omit the section.
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Crimes (Child Assault) Amendment 1985

SCHEDULE 1-—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
PROCEDURE IN CASES OF CHILD ASSAULT—continued

(7) Section 578 (Publication of evidence may be forbidden in certain cases)—
After subsection (2), insert:

(3) The provisions of this section are subject to any Act or law
under which evidence relating to a child under the age of I8

5 years, or a report or account of that evidence, may not be
published,
SCHEDULE 2
(Sec. 5)
AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
10 OFFENCES - .

(1) Section 61a {Definition of sexual intercourse, etc.)—

(a) From subsection (1), omit “this section and sections 618, 61¢ and
61D", insert instead “sections 51A—66!~:

(b) From subsection {2), omit “6!8, 6lc and 61Dp", insert instead
15 “61B-66E".

{c) After subsection (4), insert:

(5) For the purposes of sections 61D-66E, a person is under
the authority of another person if the person is in the care, or
under the supcrvisio? or authority, of the other person.

20 (2) Section 6iD (Sexual assault category 3—sexual intercourse without
cortsent)—

(a) After subsection (1), insert:

(1a) Any person who has sexual intercourse with another person
who—

25 (2) is under the age of 16 years; and
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Crimes (Child Assault) Amendment 1985

SCHEDULE 2-—continued

AMENDMENTS TO THE PRINCIPAL ACT IN
OFFENCES—-continued

RELATION TO

(b) is (whcthef generally or at the time of the sexual
intercourse only) under the authority of the person,

rson and who knows that the

without the consent of the other pe
sexual intercourse shall be

other person does not consent to the
5 - liable to penal servitude for 12 years.

tions (2) and (3), omit “subsection (1)" wherever

(b) From subsec
ad “subsections (1) and (1A)".

occurring, insert inste

(3) Section 61E (Sexual assault category 4—indecent assault and act of

indecency)—
10 (a) From subsection (1), omit “or, if the other person is under the
age of 16 years, to penal servitude for 6 years”.
(b.) Aftér subsection (1), insert:

(14) Any person who assaults another person who—
(a) is undér the age of 16 years; and

(b) is (whether generaily or at the time of the assault only)
under the authority of the person,

and, at the time of, or immediately before or after, the assault,
commits an act of indecency upon or in the presence of the other
person, shall be liz;blc to penal servitude for 6 years.

15

20 (¢) After subsection (2), insert:

(2a) Any person who commits an act of indecency with or
towards a person who—

(a) is under the age of 16 years; and

(b) is (whether generally or at the time the act is committed
25 only) under the authority of the firstmentioned person,

-
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Crimes (Child Assault) Amendment 1985

SCHEDULE 2—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO

OFFENCES-~continued

or who incites any such person to an act of indecency with that
or another person shall be liable to imprisonment for 4 years.

(4) Section 61G (Alternative verdicts)—

(a) In subsection (2), after “section 61D", insert “committed before
" the commencement of Schedule 2 to the Crimes (Child Assault)

Amendment Act 1985",

(b)y After subsection (2), insert:

(2a) Where on the trial of a person for an offence under section
610 (1) committed on or after the commencement of Schedule 2
to the Crimes (Child Assault) Ameadment Act 1985 the jury is
satisfied that the person upon whom the offence was alleged to
have been committed was under the age of 16 years, but above
the age of 10 years, and that the accused had sexual intercourse
with the person but is not satisfied that the sexual intercourse was
had without the person's. consent, it -may find the accused not
guilty of the offence charged but guilty of an offence under section
66¢ (1), and the accused shall be liable to punishment accordingly.

(28) Where on the trial of a person for an offence under section
61D (1A) the jury is not satisfied that the accused had sexual
intercourse without the consent of the other person but is satisfied
that the accused is guilty of an offence under section 66C (2), it
may find the accused not guilty of the offence charged but guilty
of an offence under sectign 66¢ (2), and the accused shall be liable

to punishment accordingly.

(2c) Where on the trial of a person for an offence under section
61D (1a) or 61E (1a) or (2a) the jury is not satisfied that the
accused is guilty of the offence charged but is satisfied that the
accused is guilty of an offence under section 610 (1) or 61E () or
(2), as the case may require, it may find the accused not guilty of
the offence charged but guilty of an offence under section §1D (1)
or 61 (1) or (2), as the case may be, and the accused shall be
liable to punishment accordingly. '
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Crimes (Child Assault) Amendment 1985

AMEN

SCHEDULE 2—continvued

DMENTS TO THE PRINCIPAL ACT IN RELATION TO
OFFENCES-—continued

(5) Sections 66A—66E—

10

15

20

25

30

After section 66, insert:

Sexual intercourse—child under 10
66A. Any person who has sexual intercourse with another
person who is under the age of 10 years shall be liable to penal

servitude for 20 years.

Attempting, or assaulting with intent, to have sexusl intercourse

with child under 10
ttempts to have sexual intercourse with

668. Any person who a
another person who is under the age of 10 years, or assaults any
such person with iatent to have sexual intercourse, shall be liable

' to penal servitude for 20 years.

who-—

Sexual intercourse—child between 10 and 16

66c. (1) Any person who has sexual intercourse with another
person who is of or above the age of 10 years, and under the age
of 16 years, shall be liable to penai servitude for 8§ years.

(2) Any person who has sexual intercourse with another person

(a) is of or above the age of 10 years and under the age of
16 years; and 4 A

(b) is (whether generally ‘or at the time of the sexual

intercourse only) under the authority of the person,

shall be liable to penal servitude for 10 years.

Attempting, or assaoiting with intent, to have sexual intercourse

with child between 10 and 16
660. Any person who attempts t0 commit an offence under

section 66C upon anot
10 years, and under the age of 16 years, or assaults any such
person with intent to commit such an offence, shall be liable to

the penalty provided for the commission of the offence.

12 BB EBEERERNEE.
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Crimes (Child Assault) Amendment 1985

SCHEDULE 2—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
OFFENCES—continued

© Alternative verdicts

66€. (1) Where on the trial of a person for an offence under
section 66a the jury is not satisfied that the other person upon
whom the offence was alleged to have been committed was under
the age of 10 years, but is satisGed that—

(a) the other person was under the age of 16 years; and

(b) the accused had sexual intercourse with the other

person, .

it may find the accused not guilty of the offence charged but

guilty of an offence under section 66¢ (1), and the accused shall
be liable to punishment accordingly. '

(2) Where on the trial of a person for an offence under section
66a the jury is not satisfied that the other person upon whom
the offence was alleged to have been committed was under the
age of 10 years or that the accused had sexual intercourse with
the other person, but is satisfied that— '

“(a) the other person was under the age of 16 years; and
(b) the accused is guilty of an offence undér section 66D,

it may find the accused not guilty of the offence charged but
guilty of an offence under section 66D, and the accused shall be

liable to punishment accordingly.
(6) Section 67 (Carnally hoﬁng girl ander 10)—

Omit the section.
(7) Section 68 (Attempting, or assaulting with intent, to carnally know girl

under 10)—
, Omit the section.
(8) Section 69 (Trial for carnal knowledge—girl in fact over 10)—
(a) Omit “carnally knowing a girl under the age of ten ycars”, insert
instead “an offence under section 67". '

(b) Omit “she was of or above that age”, insert instead “‘the girl was
of or above the age of ten years™.
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Crimes (Child Assault) Amendment 1985

SCHEDULE 2—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
OFFENCES—cominued

(9) Section 70 (Trial for carnal knowledge—verdict of assault with intent)—
(2) Omit “camatly knowing a girl under the age of ten years”, insert
, instead “‘an offence under section 67".
(b) Omit *“she was of or above that age”, insert instead “‘the girl was
5 of or above the age of ten years'.
(10} Section 71 (Carnally knowing girl between
Omit the section.
(11) Section 72 (Attempts)—
Omit the section.
10 (12) Section 73 (Carnal knowledge by teacher, etc.)—
(a) Omit “of or above the age of ten years, and under the age of
seventeen years”, insert instead “of the age of 16 years™.
(b) Omit “fourteen years”, insert instead “8 years™.

(13) Section 74 (Attempts)—

15 (a) Omit “of or above the age O
seventeen years”, insert instea

(b) Omit “seven years”, insert instead “8 years”.
(14) Section 75 (Alternative charge)— '

After “section 74", insert “as respectively in force before the
20 commencement of Schedule 2 to the Crimes (Child Assault)

Amendment Act 1985".

(15) Section 77—
Omit the sectiop, insert instead:

10 and 16)—

f ten years, and under the age of
d “of the age of 16 years".

Consent no defence in certain cases

25 77. (1) Except as provided by subsection (2), the consent of
the child or other person 10 whom the charge relates shall be no
defence to a charge under section 61E (1), (2) or (2A), 66A, 668,
66c, 66D, 67, 68, 71, 72, 724, 73, 74 or 76A or, if the child to
whom the charge relates was under the age of 16 years at the

30 time the offence is alleged to have been committed, to a charge
under section 61E (1) or 76.

E R R R EEEESEEEEEEERER




e

{ES;

o

- 121 -

12

TaT v SR

Crimes (Child Assault) Amendment 1985

SCHEDULE 2—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
OFFENCES—continued

(2) It shall be a sufficient defence to a charge which renders a

person liable to be found guilty of an offence under section 61E

{14), (2) or (24), 66¢, 66D, 71, 72°or 76A or, if the child to whom

. the charge relates was under the age of 16 years at the time the

5 offence is alleged to have been commiitted, to a charge under

- section 61E (1) or 76 if the person charged and the child to whom
the charge relates are not both male and it is made to appear to
the court or to the jury before whom the charge is brought that—

. {a). the child to whom the charge relates was over the age of
10 L4 years at the time the offence is alleged to have been
committed;

(b) the child to whom the charge relates consented to the
commission of the offence; and

. (c) the person 50 charged had, at the time the offence is alleged
15 - to have been committed, reasonable cause to believe, and
did in fact believe, that the child to whom the charge

relates was of or above the age of 16 years. -
(16) Section 77A (Proceedings in camera in certain cases)—
(a) From subsection (1), omit “66,”, insert instead “63, 65, 66, 66a,
20 668, 66C, 66D,".
(b) From subsection (1), ‘omit “73 or 74", insert instead “73, 74, 76

TR

flo LA i

or 76A".
(c) Omit subsection {2).
(17) Section 78 (Limitation}— f
25 Omit “71 or 72, or under section 76 as in force at any time

before the commencement of Schedule 1 to the Crimes (Sexual
Assault) Amendment Act, 1981,”, insert instead “66¢ (1), 660,

71, 72 or 76™.
{(18) Section 78A {(Incest)}—

30 Before “his mother”, insert “a female of or above the age of 16
years who is™.
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Crimes (Child Assault) Amendment 1985

SCHEDULE 2—continued

AMENDMENTS TO THE PRINCIPAL ACT IN RELATION TO
OFFENCES-—continued

(19) Section 78€ (Rape or attempt—verdict of incest or attempt)—

Omit “as in force at any time before the commencement of
Schedule 1 to the Crimes {Sexual Assault) Amendment Act,
1981, or section 63 as sO in force,”, insert instead “‘or 657,

5 (20) Section 476 (Indictable offences punishable summarily with consent of
accused)—

Omit subsection (6) (b), insert instead:

(b) any offence mentioned in section 61E, 66c (1), 66D, 71,
72, 76 or 76A, where the person upon whom the offence
was committed was at the time of the commission of the

0 offence of or above the age of 14 years;
(21) Section 578 (Publication of evidence may be forbidden in certain cases)—
(a) From subsection (1), omit «g6,”, insert instead “63, 65, 66, 66A,
668, 66¢, 66D,".
15 (b) In subsection (1), after “74,”, insert “76, 76A,".

(c) Omit subsection (1A).

BY AUTHORITY
D. WEST. GOVERMMENT PRINTER, NEW SOUTH WALES—1983
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- APPENDIX 2

page 1

CHILD SEXUAL ASSAULT LEGISLATION MONITORING PROJECT

Court Procedures Coding Form

CASE DETAILS

Incident type.
{Incident is relative to one set of circumstances)

(Enter the number of complainants in the first box and the number
of suspects in the second box e.g.
One -complainant, one suspect = 11
one complainant, two suspects = 12
two complainants, one suspect = 21 etc.
‘Don't know = 99 T

Case identification number

(Do not write in this space will be coded later}.

Complainant ID
Use a different number for each complainant in THIS case
e.g. Flrst complainané = 1, second complainant = 2 etc.

Suspect 1D ‘
Use a different number for each suspect in THIS case

e.g. First suspect = 1, Second suspect = 2 etc.




10.

11.

12,

13,

14.

L5,
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page 2
COMMITTAL MATTERS

Complainants Name
Family Name

Given Name

Suspects Name
Family Name

Given Name

:

=)

Paper Committal?
(1=Yes, 2=No, 3=Part paper, 9=D/K)

Date of Committal outcome (DD-MM-YY)

Court {coded later}

Magistrate (coded later)

Plea to Principal Offence
(1=Not guilty, 2= Guilty, 3=No plea, 4=Ex parte, 9=D/K)

Did the complainant give evidence?
(1=0ral, 2=Deposition, 3=No! 9=D/K)

Did the complainant make a declaration etc.?
(l=Declaration, 2=Affirmation, 3=Oath, &4=Unsworn, 8=N/A 9=D/K}

Was the complainant cross examined?

(l=Yes, Z=No, 8=N/A 9=D/K)

Was a spouse compelled to pive evidence?

(1=Yes, 2=No, 3=Granted exemption 9=D/K)
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page 3

16. Was the prior sexual experience or reputation
of complainant raised? ’
(l=Yes, 2=No 9=D/X)

{NOTE: This includes the absence: of prior |,
sexual experience etc.) - '

Raised by defence
.Raised by prosecution
In record of inﬁerview
Raised otheréise

17; Was any of this material allowed?
(1=Yes, 2=No, B=Not applicable, 9=D/K)

When raised by defence
When raised by presecution
When in record of_inteiview

When raised otherwise




page 4

18. Means by which any such material was admitted
(regardless of source)

(NOTE: Code very reason for acceptance
l=Yes, 2=No, 9=N/A)

18.1 Sexual experience or activity "at or about
the relevant time."

18.2 Sexual experience or activity "in a connected
set of circumstances”.

18.3 Sexual intercourse contested and history is
evidence of the presence of semen, pregnancy,
disease or injury.

e
=
=
e
=
r
-
-
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18.4 Disease in complainant, absent in accused.
18.5 Disease in the accused, absent in complainant.

f 18.6 Where it is alleged that complaint was made after
the discovery of pregnancy or disease.

18.7 Where prosecutjon argues complainant had a
certain sexual experience {or lack) or activity
(or lack).

18.8 Allowed without challenge or justification.

18.9 Other (specify)

19. Was delay or absence of complaint raised?
(1=By defence, 2=By prosecution 3=By defence and prosecution
4=No 9=D/K)

20. Was the complainants evidence heard in camera?
{l=Yes, 2=No, B=N/A, 3=D/K)

iy

EEERE

21. Was a support person excluded from the order closing the court?
(l=Yes, 2=No, not excluded, 3=No, none available
(4=No, none required, 8=N/A, 9=D/K)
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page 5
22. Was_an order made prohibiting publication of 47

identifying information?
{l=Yes, 2=No, 9=D/K)

23. Wes the suspect on bail at time of THIS court appearance?

JE S N N N N a BB O 4E BB

4
: (1=Yes, 2=No, in custody, 3=Ne, dispensed with, |
& 8=N/A 9=D/K) -
|
1 .
' 23.1 Bail conditions (indicate ALL conditions
relating to the suspect's conduct)-.
{(1=Yes, 2=No, 3=N/A 9=D/K) |
Not to approach complainant/home etc. ' 9 f
Not to reside with complainant etc. <o
- Accused must reside at given place. <\ |
Reporting conditioms. 9l l
Other (specify) ) . 5% .
24. Was the suspect on bail at time of FIRST (committal) A
) court appearance? .
(1=Yes, 2=Ng, in custody, 3=No, dispensed with,
8=N/A 9=D(K)
24.1 Bail conditions (indicate ALL conditions
. relating to the suspect’s conduct). '
! 5 (1=Yes, 2=No, 3=NfA 9=D/K)
i .
: Not to approach complainant/home etc. b |
|
! Not to reside with complainant etc. SL
! i Accused must reside at given place. I———-S'I \
| Reporting conditions. ' 5%
! Other (specify) 9 S

€
e
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25. Was the suspect previously granted POLICE bail

26.

27.

28,

29.

in respect of this matter?
{1=Yes, 2=No, in custody, 3=No, dispensed with,
B=N/A 93=D/K}

25.1 Bail conditions (indicate ALL conditions
relating to the suspect’'s conduct).

(l=Yes, 2=No, 3=N/A 9=D/K)

Not to approach complainant/home etc.
Not to reside with complainant etc.
Accuséd must reside at given place.
Raperting ccnditions.

Other (specify)

Total number of charges and total number of offences
laid against suspect with respect to this complainant?

(e.g 2 counts of s5.61B and 2 counts of s.61E(1) 02 02)

Principal offence at charge

(Indicate the number of charges in the first two
columns, the number of those charges to which
the suspect pleaded "guilty'!in the second two
columns and the offence type in the third two
columns e.g. 3 charges of s.73 but one pleaded
guilty to 03 01 24)

Second offence at charge.

{As above)

Third offence at charge.

{As above)




B

30.

i1,

2.

33.

34.

3%.

36.

37.

38.

39.

40,
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page 7

case to answer.

Fifth offence for which it was found the accused had a
case to answer.

Sixth offence for which It was fpund the accused had_a

a case to answer,

Number of charges for which a "no bill" was entered.
(Show TOTAL number of charges)

Fourth offence at charge.
(As above)
Fifth offence at charge. 44
(As above)
Sixth offence at charge. 1<
(As above)
Outcome of offences with respect to this complainant: 104
(Indicate the total number of charges and the total number
of offences for which it wes found the accused had a case to
answer.)
Principal offence for which it was found the accused had "
a cagse to answer. ' : -
(Indicate number of counts in the first two columns and
the offence type in the second two columns.)
Second offence for which it was found the accused had a n
case tQ answer.
Third offence for which it was found the accused had a Lt
case to answer.

¢
Fourth offence for which it was found the accused had a 125




41.

42.

43.

44.

- 130 -

page 8

Number of charges not proceeded with for ANY
other reason.

Specify reason{s)

Was the principal offence charged the same as the
principal offence on. the indictment?
(l=Yes, 2=No, 9=D/K)

If these WERE different, what was the principal offence

for which the suspect was indicted.
(Use the offence category codes for Q27)

Nature of the principal offence on_indictment

0L Vaginal penetration by penis

02 Anal penetration by penis

03 Vaginal penetration by other body part
04 Anal penetration by Pther body part

05 Vaginal penetration by object

06 Anal penetration by objpct

07 Fellatio

08 Cunnilingus

09 Indecent assault/act of indecency

10 Don't know

11 None of the above

TEEEREE

g |

sEEEREREERE
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SENTENCE MATTERS
45. Date of sentence (DD-MM-YY) 14;
: 46. Court (state whether LocalfDistrict/Supreme) ' s
' _ 47. Judge 5]
l 48. Magistrate _ 5 ‘E
. 49. Is this a hand—up brief? . : 19

(l-Yes. 2=No, 9=D/K}

L]
[ ]

identifying information?

50. Was the victim called as a witness? R
} (l=Yes, 2=No, 3=D/K) I
|
51. Did they recount the circumstances of the offence? W |
.] (l=Yes, 2=No, 8=N/A 9=D/K) . '
. ! ‘
.1 52, Was the complainants evidence héEd in camera? -——ll.L-i
{l=Yes, 2=No, 8=N/A, 9=D/K)
!] :
. 33. Was a support person excluded from the order closing the court? L—i;
' (l=Yes, 2=No, not excluded, 3=No, none available
!} (4=No, none required, B8=N/A, 9=D/K)
. 54. Was an order made prohibiting publication of IS

(l=Yes, 2=No, 9=D/K}




55.

56.
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page 10

Was the suspect on bail at time of THIS court appearancel

(1=Yes, 2=No, in custody, 3=No, dispensed with,
E=N/A 9=D/K)

55.1 Bail conditions (indicate ALL conditions
relating to the suspect’s conduct).

{l=Yes, 2=No, 3=N/A 9=D/K)

Not to approach complainant/home eLcC.
Not to reside with complainant etc.
Accused must reside at given place.
Reporting conditions.

Other (specify)

Was the suspect on bail at time of FIRST (sentence)

court appearance?
(1=Yes, 2=No, in custody, 3=No, dispensed with,
8=N/A 9=D/K}

1
56.1 Bail conditions (indicate ALL conditions
relating to the suspect’s conduct).

1R

(1=Yes, 2=No, 3=N/A 9=D/K)

Not to approach complainant/home etc.

]
‘B

Not to reside with complainant etc.

E

(]
B

Accused must reside at given place.

~d
-~

Reporting conditions.

. Other (specify)

B REE



'
.
!
|
'
|
|
;I.

57.

38,

59.

6Q.

61.

62.

63.

64.

65.

66.
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TRIAL MATTERS

Date trial commenced (DD-MM-YY)

Date of trial outcome (DD-MM~YY)

Date of sentence (DD-MM-YY)

Court

Judge

i

L

Did the defendant change his/her plea to any offence(s}.

(1=Yes, 2=No, 9=D/K)

¢
Did the complainant give evidence?
{(1=0ral, 2=Deposition, 3=No, 9=D/K)

f

Did the complainant make a declaration etc.?
(1=Declaration, 2=Affirmation, 3=0ath, &4=Unsworn,

Was the complainant cross examined?

(1=Yes, 2=No, 8=NfA 9=D/K}

Was a spouse compelled to give evidence?

(l=Yes, 2=No, 3=granted exemption, 9=D/K)

8=N/A 9=D/K}

4y

97

<[
11

File

G

i
5

Jid

A
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67. Was the prior sexual experience or reputation
of complainant raised?

{(l=Yes, 2=No 9=D/K)

(NOTE: This includes the absence of prior
sexual experience etc.)

Raised by defence
Raised by prosecution

In record of interview

Raised by defendant in dock statement

68. Was any of this material allowed?
(1=Yes, 2=No, 8=Not applicable, 9=D/K)

- When caised by defence
When raised by pprosecution
When in record of interview
When raised by defendant in dock statement

69. If raised by defendant in dock statement,
when was the jury warned by the judge?

(l=Immediately, 2=Later, 3=Never, 8=N/A 9=D/K)




A

i 4 3 ]

.,
B4
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70. HMeans by which any such material was admitted
(regardless of source)

71.

72.

(NOTE: Code very reason for acceptance
l=Yes, 2=No, 8=N/A 9=D/K)

70.1

70.2

70.3

70.4

70.5

70.5

70.7

70.8

70.9

70.0

Sexual experience or activity "at or about
the relevant time."

Sexual experience or activity "in a connected
set of circumstances”.

Sexual intercourse contested and history is
evidence of the presence of semen, pregnancy,
disease or injury.

Disease in complainant, absent in accused.
Disease in the accused, absent in complainant.

Where it is alleged that complaint was made after
the discovery of pregnancy or disease.

Where prosecution argﬁes complainant had a
certain sexual experience {(or lack) or ‘activity
{or lack). '

Allowed without challénge or justification.

i
Other (specify)

')[(l,

S

1L

Not relevant

Was delay or absence of complaint raised?

(1«By defence, 2=By prosecution 3=By defence and prosecution

4=Ng 9=D/K)

Did the judge issue the warning about delay etc.?

{l=Yes, 2«No, 8=N/A 9=D/K)

L

0

17

3

L1 [

1Y

ns




73.

74,

75.

76.

page 14

Was the two point warning given by the judge?
(i.e 405B and Kilby direction)

(1=405B only, 2=Kilby only, 3=Both, 4=Neither
8=N/A, 9=D/K)

Was the corroboration warning given by the judge?
{1=Yes, 2=No, 8=N/A, 9=D/K)

Was the warning given only after a reminder
by the dgfence?
(1=Yes, 2=No, 8=N/A, 9=D/K)

What was the basis of the defence?
(Indicate ALL defences offered)
(l=Yes, 2=No, 8=N/A, 9=D/K)

76.1 Alibi - accused not present at all and
positively elsewhere.

76.2 Fabrication or error - accused present but
no intercourse with him - intercourse with another.

76.3 Fabrication - no infercourse at all.

76.4 Fabrication - mistaken belief in consent.
76.5 Fabrication - conspiragy!fantaSy.

76.6 Section 77(2).

76.7 Duress/Intoxication.

76.8 Other (specify)

76.9 Not applicable.

L

|

-l

C

fLiiT

[
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77.

78.

79.

80.

8l.

82.

83.
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Did the accused give evidence or make a gtatement?
(1=Yes, Evidence in chief, 2=Yes, Dock statement,
3=Both, 4=No, 8=N/A, 9=D/K)

Was the complainant called as a witness?
(l=Yes, 2=No, 8=N/A, 9=D/K)

Did they recount the circumstances of the of fence?
(l=Yes, 2«No, 8=N/A, 9=D/K)

Was the.complainants evidence heard in camera?
(1=Yes, 2=No, 8=N/A, 9=D/K)

Was a support person excluded from the order closing the court?

(1=Yes, 2=No, not excluded, 3=No, none available
(4=No, none required, 8=N{A, 9=D/K)}

Was an order made prohibiting publication of
identifying information?
(l=Yes, 2=No, 9=D/K)

Was the suspect on bail at ' time of THIS court appearance?

(l1=Yes, 2=No, in custody, 3=No, dispensed with,
8=N/A 9=D/K)

83.1 Bail conditions (indicaté ALL conditions
relating to the suspect’s conduct).

(l=Yes, 2=No, 3=N/fA 9=D/K)

Not to approach complainant/home etc.
Not to reside with complainant etc.
Accused must reside at given place.
Reporting conditions.

Other (specify)

M

L]

14

4)

141

44

O[]

LJLTL]
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84. Was the suspect on bail at time of FIRST (trial)

85.

86.

B7.

88.

court appearance?
(1=Yes, 2=No, in custody, 3=No, dispensed with,
B=N/A 9=D/K)

B4.1 Bail conditions (indicate ALL conditions
relating to the suspect’s conduct).

(l=Yes, 2=No, 3=N/A $=D/K}

Not to approach complainant/home etc.
Not to reside with complainant etc.
Accused must reside at given piace.
Reporting conditions.

Other (specify)

Total number of charges and total number of offences
for which defendent was on trial
(e.g Z counts of s.61lE(1) and one count of s5.71 is 03 02)

¢
Principal offence at trial

(Indicate the number of charﬁes in the first two
columns and the offence typefin the second two
columns e.g. 3 charges of s.73 03 24)

Second offence at trial.

(As above)

Third offence at trial.

(As above)

iy

Irn

L
>
—_

l

$J

W4

L]

233888




89.
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Fourth offence at trial.

{As above)

90.

91.

92.

93.

94 .

95,

95.

Fifth offence at trial.
{As above}

Sixth offence at trial.
(As above)

Complainant Information

Sex (l=Male, zéFemale. 9=D/K)

Date of birth (DD-MM-YY)

Date of first (alleged) offence (DD-MM-YY)

-
Date of last (alleged) offence (DD-MM-YY)

Date of complaint (DD-MM-YY)

218

174

53
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Defendant Information

FEEEE

96. Sex (l=Male, 2=Female, 9=D/K} !
! ]
97. Date of birth (DD—MM-YY) 1 I3
k11"

98. Marital status

rl Il

l=Single 2=Married

J=Widowed ~ 4=Divorced ,

S=Permanently separated

6=De facto, 9=D/K L

]
]
-
—-
=

99. Relationship to complainant

Qi=Parent Q2=Step=parent
02=Grandparent O4=UnclefAunt
05=De facto 06=5ibling

07=0ther relative

08=Friend of complainant 09=friend of parent
10=Authority figure li=Neighbour
12=0ther acquaintance

13=Stranger ‘14=D/K

100. Previous c¢riminal record
(excluding traffic and juvenile of fences unless noted)

(record number of each offence type)

| B E R I

a1

Juvenile sexual offences

Child sexual assault

Other sexual offences

Offences against the person

Other offences
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101. Was the accused resident with the complainant at 121

the time of the principal offenca?
(l=Yes, 2=No, 9=D/K)

102. What was the length of residence to that time? 113
(in months rounded up to the nearest month e.g.
000 if not resident, 00l=1 month or less,
012=1 year, 120=10. years etc. 999=D/k)

103. Defendant's address

Suburb/Town (specify)

104. History or sexual assault between suspect and complainant
(Number of months, e.g. 000=No history,
501=1 month or less, 012=1 year etc.)

105. Was physical injury allegedly inflicted on
the complainant? ’
{(1=Yes, GBH, 2=Yes, ABH, 3=No, 9=D/K}

106. Were threats of physical injury allegedly made
_— to the complainant?
| (1=Yes, 2=No, 9=D/K)

107. Were other threats allegedlyf made to the complainant?
(Code all threats 1=Yes, 2=No, 9=D/K)

l Non-specific threats of harm (e.g "don’t tell
gl or you'll be sorry”}.

] Harm to third party.

Institution for complainant.

Withdrawal of affection by parents.

‘Responsible for family break-up/gaol for offender

Other (specify)
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QUTCOME INFORMATION
For either sentence or trial matters

108. Total number of charges and total number of offences
proceeded with

109. Principal offence proceeded with
(Indicate the number of charges in the first two
columns, the number of charges on which the defendent
was found guilty on in the second two columns and the
offence category in the third two columms.)

110. Second offence proceeded with.
{As above)

111. Third offence proceeded with.
{As above)

112. Fourth offence proceeded with.
(As above) '

3. Fifth offence proceeded with,
{As above}

114. Sixth offence proceeded with.
(As above) !

115. Was the preatest penalty imposed for the
Principal indicted offence?
(l1=Yes, 2=No, 9=D/K}

116. If these were different, what was the principal
offence for which the suspect received the greatest

penalty?

{(Use offence category codes)




|
o 117.
ll 118.
N
!l
_! 1lg
i! 120.
121,
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Sentenced imposed for the PRINCIPAL INDICTED offence
(l=Custodial, 2=Non-custodial, 8=N/A, 9=D/K)

Nature of the offence FOR WHICH THE GREATEST PENALTY
was imposed.

01 Vaginal penetration by penis

02 Anal penetration by penis

03 Vaginal penetration by other body pari
04 Anai penetration by other body part
OSIVaginal_penetration by object

06 Anal perietration by object

07 Fellatio

08 Cunnilingus

09 Indecent assaultfact of indecency

10 Don't know

11 None of the above

. Total head sentence in monthé (all offences).

(001=one month, 120=]10years, 888=N/A, 999=D/K)

Non-parole period in months

(000=Declined to state non-parole period,
(001~1 month, 120=10 years 888=N/A, 999=D/K)

Did the judge order no remissions?

(l=Yes, 2=No, 8=N/A, 9=D/K)

—

b

399




- 144 -

page 22

1

ce conditions (all of fences)

122. Recognizan
2=No, 8=N/A, g9=D/K)

(Indicate all conditions, l=Yes,

Supervisicniprobation and Parole

Treatment/Therapy

Not to reside with victim

Not approach victim

Other (specify’

123. Length of recognizance in months
{001=1 month, 012=1 year, 88a=N/A, 99

9=D/K}

124. Other penalties imposed (all offences})

{1=Yes, 2=No, 8=N/a, g=D/K)

AE s EEE

. Indicate ALL types.

[::]III

Concurrent sentence ;

Ccumulative sentence

| B W

Recognizance i

Fine

l

other (specify)

125. Did compensation proceedings follow?
(1l=Yes, 2=No, g=D/K)

L

126. Amount awarded {dollars).
(OOOOO-nothing, 05000=55000, 99999=D/K}

AEEREER
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APPENDIX 3

Sex of Complainant by Defendant—Complainant relationship
(Defendant /Complainant pairs = 324)

- Male Female Total
i No. 4 No. 2 No.
l! Parent ..... sessace-sunne 4 1.2 30 9.2 34 :
Stepparent ....co-s-sveans 1 0.3 26 8.0 27
! Grandparent .....eccoeoos 1 0.3 4 1.2 5 !
: Uncle/faunt ....scceeeveen 3 1.5 11 3.4 16
\ " De facto parent ......... 1 0.3 14 4.3 15
- SIBLING «vvevenroncnrnss - - - - -
) Other relative ......c..s 1 0.3 1 0.3 2
i Friend of complainmant ... 6 1.9 30 9.2 36
- Friend of parent ........ 3 0.9 18 5.6 21
Authority figure ........ 10 3.1 29 8.9 39
Neighbour ......cceeeses-- 4 1.2 26 8.0 30
l = Other acquaintance ...... 21 6.9 15 4.6 36
Stranger ....-.s.sorrveno- 12 3.7 31 9.6 43
-[ Relationship unknown .. 4 1.2 11 3.4 20%
TOTAL 73 22.5 246 75.9 324
n f f
*Includes 5 cases where sex and complainant-defendant relationship
-J was unknown.
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APPENDIX 4
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APPENDIX 6

Number of charges and mumber of matters

incipal offence

ences charged in child sexual assault matters

Section of Crimes Act {1900):

Section 26:
Section 27:

Section 33A:

Section 35:

Section 38:
Section 59:

Section 61:

Saction 83:

Section 89:
Section 97:

Section 112:

Section 345:
Section 90A:

Section 494:

Conspire to murder
Attempt to murder

Discharge loaded arms
with intent

wound (malicious)

Use chloroform to commit
an offence

Assault occasioning
actual bodily harm

Common assault

Administer drugs to woman
with intent to procure
miscarriage

Abduct wit? intent

Armed robbery

Break and enter and
commit feleony

Aid and abet
Kidnapping

Aggravated agsaults

TOTAL CHARGES

B BB B EBREEBEBEEEREBEREBR.

Number of Principal
charges offence
1 1
2 1
1 -

l —

1 -
3 -
1 -—
2 -
3 4
1 1
3 4
2 2
1 -
1 -
27 13
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APPENDIX 7
! Tima interval between complaint and cosmittal
. No. 4
Up to one week ......ceevnee Cesraransaannesanens 17 3.4 .
l - zweeks ---------------- P T Y A E L R RN LN ] 20 6.4 i
) 2 - ‘lweekﬁ P T E T N R R R RN R i 30 906 —_—
L 1 -3 monthg .....cevcances eeaseaan 97 30.9
! 3 - 6 months er s r s s s srEBEERELY YRR s s e PRI Y 77 24-5
i 6 - 12 mnths o.---olu-. ------------- T Y EERLE] a0 51 16.2
_ I ~ 2 years ....ceess- tedsivecesasiesseansey 18 5.7
! Z - 3 ye&rs M eses Bt e ssassennns TR ] sassse b EPES a 1-3
: TOTAL(1) 314 100.0
- Average number of weeks 17.6
- (1} 10 cases unknown. :
N ;
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APPENDIX 8
Time interval between committal and sentence for cases
committed directly for sentence following guilty plea
No. 4
Up tO ONe WeeK .....eovvwooerncrnnronnonrseresss 1 0.8
1 = 2 WBBKS -cvcesrrasrsasraorscssnarssssnianuys 6 3.6
2 = WEBKS .evvssarscsssmrosasrsrronnsaremsrees & 2.4
I = 2 MONERS erernnravesesavnarerarysassnaacns 24 l4.4
2 = 3 MOMENS «vvcvrrnsmtmassnansosvransennoscses 37 22.3
3 — 4 months ..evivssccencncncnnes werersaseus .o 25 15.1
4 = SMONERS .cvucrenveannrvoasstsnsnasaornneers 16 9.6
§ - 5 MONtRE .+.oveenssesnosasrrentsanrestaannny 16 9.6
6 — 12 MONEHS & ovcetoresortnsaasaresnsrsoascsnne 26 15.7
1L = 2 YEALS socrcreenmosnssonsasnnsssssronoanecs i1 6.6
TOTAL(l) . _ 166 100.0
Average number of weeks 19.2

(1) 3 cases unknown. i

| B EEEEERERN
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APPENDIX 9

Time interval between committal and trial for cases
' committed for trial(l)

No. 4

Up to one week ......... ceveaees Y N 0 0.0
1 — 2 weekS ..vvvrvciacrnasasnes cesasersaraas 0 0.0
2 — 4weeks ....cc000enn terteesresanee srseenen . 0 0.0
1 —2months ...coevevecanes trsesacacnnnns tesrran 4 3.4
2 -3 months ..cccencnaaase cerraenas 7 6.0
3 -4months .....c.0v0uves crecanans tererirsanse 9 7.7
4 -~ Smonths ......... canees e cersenserrea 6 5.1
5 — 6 MONLNS cevvevusneneronssononsanncasascncs . 5 4.3
6 — 12 months .......... e esaas N 37 31.6
1 — 2 YRALS .vveacuvtsnsoacvasnsnancscnsanerssans 40 - 34.2
2 = 3 YEALS +oenrrventossrssensaarsstsssssosanan 9 1.7
TOTAL(2) - ' 117 100.0
Average number of weeks 50.1

(1) Includes those cases where fthe defendant pleaded guilty after
committal.

(2) One case unknown.
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APPENDIX 10

Time interval between trial qnd,senteﬁce

No.

4]
w0

Same day ...... Mereraaaaeaa Gt serasstar s
Up to one waek ......cvcevvvnrencsncsanncceconss
1 -2 weeks ..... hrt et es et rra et sttt
2 - 4 weeks ........ cesretattterarera e
2months ......... s rmsiresraerreanasenr ey
3mOnths ... ivsiaesasvnsrsnsaseernsasnsnns
~ 4 months ...ttt iaierrtrnnnanssirrannnas
SMONENS . .uuivivvunssonnronnconsossassannns
6 MONENS .vverrrrernnnneerconstaasonarsnnens
- 12 months ........ et raeacar e
~— 2 FRALS ...iiirisanrataranne Ceetatreansenane

H M WHE s OWLE b,

O NO WO P W W
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TOTAL(1) . 121

100.0

- I - ' ‘ ) . '

Average number of weeks 2.8

(1) One case unknown.
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APPENDIX 1

. Number of distinct suspects/defendants
at various stages of prosecution

at committal for alleged offences against two complainants changed his plea to guilty with respect
to offences committed against the first complainant and was acquitted of charges relating to the

* Ons defendant procesded by way of trial and sentence. The defendant heving entered no plea
second complainant. é
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